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Foreword by

Nordic Council of Ministers

Working to remove obstacles to cross-
border freedom of movement has long
been a priority for the Nordic countries,
and a number of analyses and reports
have addressed the issue. At their meet-
ing in Punkaharju, Finland, in 2007 the
Nordic prime ministers decided to adopt
a more operational approach to the issue
and set up the Nordic Freedom of Move-
ment Forum. In addition to safeguarding
the rights of Nordic citizens, the point of
the co-operation is to support economic
growth and improve the competitive-
ness of the Nordic countries.

One of the key elements in ensuring
an open and flexible labour market in the
Nordic countries, a market that benefits
both citizens and businesses, is to ensure
access to the labour market, access to
social security systems and to make sure
that social services - for people inside
and outside the labour market - operate
smoothly and efficiently and Nordic
citizens do not feel trapped between the
different systems of the different coun-
tries. Membership of the EU and the EEA
Agreement provide new opportunities
and pose new challenges. Earlier Nordic

Halldér Asgrimsson
Secretary General
Nordic Council of Ministers

Freedom of Movement in the Nordic Countries

agreements on social security and the
joint labour market were very much
based on individuals receiving benefits
in their countries of residence. Social
security, etc. is now co-ordinated by EU
rules, and this requires a very high de-
gree of co-ordination and co-operation
between the various countries to ensure
that citizens do not end up in unintend-
ed situations.

This report highlights a number of
the obstacles to cross-border freedom
of movement that exist in the social and
labour-market sectors and suggests how
they can be overcome. The work was
commissioned by two committees of
senior officials, the AK-A and the AK-S.
One of the reasons was that the Nordic
countries would like to see this work
securely embedded in all of the sectors
of Nordic co-operation. The report has
been drawn up by a group of experts
from official bodies in the Nordic coun-
tries. The report and its conclusions will
hopefully serve as a useful source of in-
formation for Nordic civil servants and
politicians in their quest to find solu-
tions to the obstacles outlined.
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Foreword

The Expert Group operated under the
auspices of the Nordic Committee of Sen-
ior Officials for Health and Social Affairs
(AK-S) and the Nordic Committee of Sen-
ior Officials for Labour (AK-A). The Group
was commissioned to examine the ob-
stacles that people moving between the
Nordic countries encounter with regard
to the labour market, social security and
social services. Its work was based on a
list of obstacles drawn up by the Nordic
Council of Ministers’ Secretariat.

The remit of the Expert Group was to
find out why these obstacles arose and
propose potential solutions to the two
committees of senior officials so that they
could decide on further measures. Solu-
tions proposed by the Group will also be
considered by the Nordic Council of Min-
isters’ Freedom of Movement Forum.

The Group was asked to set out a pro-
posal on how Nordic work to improve
freedom of movement should be organ-
ised in the future. It was also given the
task of discussing models for dealing
with problems that arise when an indi-
vidual moving from one Nordic coun-
try to another, or commuting between
Nordic countries, does not receive com-
pensation on fair terms despite it being
clear to which countries’ legislation the
individual concerned has to adapt.

To the Nordic Committee of Senior
Officials for Labour and the Nordic
Committee of Senior Officials for
Health and Social Affairs

The Expert Group commenced work
with a meeting in Copenhagen in Sep-
tember 2010.! AK-A and AK-S appointed
experts from the five Nordic states, and
representatives of Greenland, the Far-
oe Islands and Aland were also invited.
Representatives from national minis-
tries also participated as needed in the
work of the Expert Group.

The Expert Group members on labour-market
issues were:

Lis Witsg-Lund and Marie Beck Jensen (from 1 August
2011) (Danish Ministry of Employment)

Liisa Heinonen (Finnish Ministry of Employment and
the Economy)

Hildur Sverrisdottir Réed and Bjarnheidur Gautadottir
(Icelandic Ministry of Welfare)

Mona Martinsen (Norwegian Ministry of Labour)

Stina Sterner (until 31 August 2011) and Mona Karlsson
(from 1 September 2011) (Swedish Unemployment In-
surance Board IAF)

Martin Sandblom (until 31 August 2011) and

Asa Bergquist (from 1 August 2011) (Swedish Public
Employment Service)

The Expert Group members on social security
and services were:

Eva Ejdrup Winther and Karin Mghl Larsen (Danish
Ministry of Social Affairs and Integration)

Essi Rentola (the Social Insurance Institution of
Finland)

Hildur Sverrisdottir Réed and Bjarnheidur Gautadottir
(Icelandic Ministry of Welfare)

Christiane Sgrby Hansen (Norwegian Ministry of
Labour)

Ann-Kristin Robertsson and David Grenabo (Swedish
Social Insurance Agency)

1 The Group held seven meetings in Helsinki and two video conferences. These took place on 8 December 2010, 15-16
March 2011, 24-25 May 2011, 31 August 2011, 9 November 2011, 15 December 2011, 7-8 February 2012, 8 March 2012

and 29 March 2012.
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Essi Rentola chaired the Group and
Mona Martinsen was the vice-chair. One
representative, Jakob Schmidth from the
Nordic Council of Ministers Secretariat,
attended Group meetings as an observ-
er. The Group also relied on external
support staff to help with its work. Heli
Makipaa was the Group'’s first secre-
tary and Anna Leino its second. Both are
from the Nordic Association in Finland.
The Group collaborated with various
ministries, authorities and other bodies
in the Nordic Region. These have added
texts to the Overall List?, which is part
of the working materials, and have also
commented on the work of the Expert
Group, both in the list and in the final re-
port. In January 2012, the Group also sent
a draft final report to these ministries,
authorities and bodies for comment.

2See Appendix A.

Helsinki, March 2012
Essi Rentola

Mona Martinsen

Asa Bergquist
Bjarnheidur Gautadottir
David Grenabo
Christiane Sgrby Hansen
Liisa Heinonen

Mona Karlsson

Marie Beck Jensen

Karin Mghl Larsen

Lis Witsg-Lund
Ann-Kristin Robertsson
Hildur Sverrisdottir Réed
Eva Ejdrup Winther
Jakob Schmidth

Heli Mdkipdd

Anna Leino

Appendices:

Appendix A: Overall List
Appendix B: The Expert Group’s

mandate

Appendix C: List of the work done by

the Expert Group
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Introduction

Expert Group to examine obsta-
cles to freedom of movement

In 2010, both the Nordic Freedom of
Movement Forum and the Danish Presi-
dency of the Nordic Council of Ministers
expressed a wish for the sectors within
the Council of Ministers to play a more
active role in the identification and elim-
ination of obstacles to freedom of move-
ment within their spheres of interest.
The Nordic Committee of Senior Officials
for Health and Social Affairs (AK-S) and
the Nordic Committee of Senior Officials
for Labour (AK-A) took up the challenge
and proactively entered into co-opera-
tion on freedom of movement by estab-
lishing a cross-sectoral Expert Group.
The Expert Group has taken deci-
sions about the list of obstacles to free-
dom of movement drawn up by the Nor-
dic Council of Ministers (NMR) in the
summer of 2010. In its final report the
Group chose to deal with all in all 35 ob-
stacles® that affect social security, the
labour market and social services. Ob-
stacles in the original list that have been
omitted include actual entry into coun-
tries, matters purely concerning labour

3 See Appendix C: The Expert Group’s working lists.

law and recognition of foreign educa-
tional qualifications.

Many of the obstacles dealt with in
this report arise from EU regulations,
not just between the Nordic countries
but also in relation to other EU/EEA
countries and Switzerland. However, the
Group has chosen to use the formulation
‘Nordic country’ or ‘resident in a Nordic
country’. The precise expression var-
ies depending on the question in hand,
and it is the relationship between these
countries that was the theme of the
Group’s work.

Issues dealt with have been grouped
as follows:

¢ Issues concerning social assistance
and social services covered by EU
regulations 492/2011* and 1612/68°
and the Nordic Convention on Social
Assistance and Social Services.

e Issues concerning social security
regulated by EU regulations on the
co-ordination of social security
systems, 883/2004¢,987/20097,
1408/718,574/72° and the Nordic
Convention on Social Security.

*European Parliament and Council of Ministers’ EU Regulation 492/2011 of 5 April 2011 on free movement for

workers within the EU.

5 Council of Ministers’ EEC Regulation 1612/68 of 15 October 1968 on free movement for workers within the

Community.

¢ European Parliament and Council of Ministers’ EC Regulation 883/2004 of 29 April 2004 on co-ordination of social

security systems.

7European Parliament and Council of Ministers’ EC Regulation 987/2009 of 16 September 2009 laying down the
procedure for implementing EC Regulation 883/2004 on co-ordination of social security systems.

8 Council of Ministers’ EEC Regulation 1408/71 of 14 June 1971 on application of social security schemes to employed
persons, to self-employed persons and to members of their families moving within the Community.

9 Council of Ministers’ EEC Regulation 574/72 of 21 March 1972 on application of EEC Regulation 1408/71 fixing the
procedure for implementing Regulation (EEC) No 1408/71 on application of social security schemes to employed
persons, to self-employed persons and to members of their families moving within the Community.

Freedom of Movement in the Nordic Countries
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a. Issuesrelating to which country’s
legislation should apply

b. Issues relating to benefits during
sickness maternity/paternity
and equivalent

c. Issuesrelating to benefits

d. Issues relating to unemployment
benefits

e. Issuesrelating to pre-retirement
benefits

f. Issuesrelating to family benefits

¢ Issues relating to the labour market

covered by EU regulations 492/2011

and 1612/68 and/or EU regulations

on the co-ordination of social secu-

rity systems 883/2004 and 987/2009

and 1408/71 and 574/72.

The Group commenced its work by map-
ping all of the obstacles to freedom of
movement that stem from legislation
and practice in each Nordic country. De-
spite the fact that most of the original
freedom of movement issues were pre-
sented as relating to a particular coun-
try or two countries, the Group found
grounds for a more comprehensive map-
ping exercise, which also includes the
perspectives of the other countries.
Many of the original obstacles had also
been described in such a way that it was
difficult to see what the problem actu-
ally was. The Group has therefore de-
scribed the situation in relation to each
obstacle in terms of legislation and prac-
tice in every Nordic country, resulting in
a background memo known as the Over-
all List. The Overall List also specifies
which obstacles relate to all of the Nor-
dic countries and which relate to a par-
ticular country’s legislation and inter-
pretations thereof.

Final report with
proposed solutions

In this final report, the Group has sum-
marised obstacles to freedom of move-
ment and put forward proposals as to
how they can be removed. It has only
considered how the various obstacles
might be removed from a technical per-
spective. Within its framework, the
Group has not debated or reviewed all
of the potential consequences to which
its proposed solutions might lead under
different circumstances. Furthermore,
it has not been possible to analyse the
administrative or financial costs or the
consequences in terms of EU legislation
that these solutions might involve. The
Group’s proposals are therefore a sum-
mary of possible solution models that
might deal, in whole or in part, with par-
ticular obstacles to freedom of move-
ment. The possible solutions proposed
should not be regarded as statements of
national positions or expressions of sup-
port for particular proposed solutions.

Nor has the Group made any evalua-
tion as to whether the various countries
should make such amendments, for ex-
ample in national legislation or admin-
istrative practices, which would remove
these obstacles to freedom of movement.
Studies may also be underway in the
various countries that involve certain of
the obstacles dealt with in this report.!°
Decisions on how particular obstacles
should be removed ought to be taken at
national level.

In accordance with the nature of Nor-
dic co-operation, it is not the intention
that the Expert Group’s report should
propose or prepare any harmonisation
of the Nordic countries’ social systems.

0 See, for example, the interim report of the Swedish parliament’s social insurance investigation: ‘I granslandet -
Social trygghet vid gransarbete (In the border country - social security and cross-border working)’ (SOU 2011:74).
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Proposed solutions can be catego-
rised as follows:

o Issuesthatrequire amendments to
national legislation

e ssues thatrequire a different ap-
proach to interpretations of EU legis-
lation in relation to regulations con-
tained in national legislation

e Issues that arise from inadequate in-
formation and can be resolved with
the help of improved information and
training

e Issues that can be resolved by bilat-
eral agreements

o Issuesthatrequire amendments to
EU legislation or improved informa-
tion exchanges between EU countries

With regard to some of these issues, the
Group found that the problem has al-
ready been resolved or that it does not, in
the opinion of the Expert Group, consti-
tute an obstacle to freedom of movement.
With regard to many of these issues,
the proposed solutions contain elements
of all the items listed above. The funda-
mental problem often arises because
the legislation of several countries ap-
plies to people who move between these
countries. Issues of social security are
dealt with primarily within national
decision-making processes, and in most
areas national legislation has not been
harmonised. Each country is entitled to
provide benefits in accordance with its
own legislation. On the other hand, the
countries must treat everyone exercis-
ing their right to freedom of movement
equally with those who are covered by
social insurance within its own bor-
ders. One of the most difficult issues is
the provision in Article 5 of Regulation
883/2004 on the equal treatment of an-
other country’s ‘equivalent benefits, in-

come, facts or events’. A broader inter-
pretation of this provision would permit
the removal of certain obstacles to free-
dom of movement.

Challenges faced in the work

The Expert Group divided issues into
three categories: issues relating to social
assistance and social services; issues re-
lating to social security; and issues re-
lating to the labour market.

A general observation made by the
Group was that the descriptions of the
various obstacles to freedom of move-
ment were in many cases highly schemat-
ic. In many cases, it was therefore a chal-
lenge to establish which regulations gave
rise to the obstacle and which countries
were affected by the obstacle in question.
The overview of obstacles to freedom
of movement did not provide informa-
tion on the extent of the various obsta-
cles. This made it difficult to assess the
breadth of the problem and determine
which obstacles should be prioritised.

The Group also noted that, with re-
gard to many of the obstacles to freedom
of movement, it seemed that the agen-
cies responsible had little awareness of
their existence. The level of awareness
varies, of course, between countries and
obstacles.

With regard to issues relating to so-
cial assistance and social services, the
challenge has been the scarcity of infor-
mation about how common the obstacle
actually is. In the course of its work, the
Group has found it difficult to acquire in-
formation on these obstacles from both
the Nordic Council of Ministers and from
other agencies. A new version of the Nor-
dic Convention on Social Assistance and
Social Services has been drawn up but

Freedom of Movement in the Nordic Countries 15



not approved. In fact, it looks as if work
may have to start on a new convention.

Issues relating to social security
make up the major part of the report,
and the authorities in the Nordic coun-
tries that deal with this work have a
great deal of experience of the issues in-
volved. With regard to issues relating to
social security, one challenge has been
their relation to EU legislation. It might
be said that only a minority of the issues
now treated as Nordic obstacles to free-
dom of movement are purely Nordic in
origin. Rather, they concern several of
the countries that apply EU legislation on
the co-ordination of social security (reg-
ulations 883/2004 and 987/2009 and
regulations 1408/71 and 574/72). In or-
der to establish understanding of the ba-
sic principles of the EU legislation on the
co-ordination of social security and facil-
itate a discussion of various alternative
solutions, the following chapter contains
a short explanation of the principles in-
herent in EU co-ordination legislation
that apply between the Nordic countries.

One consequence of the Nordic coun-
tries not having identical benefits is that
individuals who move from one Nordic
country to another and become covered
by a new country’s social security system
may receive benefits that are better or
worse than they had a right to previously.
Such situations will arise as long as the
Nordic countries have different systems,
which have not been harmonised.

Some of the issues relating to the la-
bour market are well-known obstacles
to freedom of movement and Nordic in-
stitutions have some practical experi-
ence of dealing with them. Other obsta-
cles were not familiar to the institutions,

and in relation to these it has been dif-
ficult to acquire information from the
Nordic Council of Ministers about why
the obstacles appeared on their list and
how widespread the problem is.

Co-ordination of social security
within the EU™

The objective of regulations 883/2004
and 987/2009 (together with regula-
tions 1408/71 and 574/72) is to co-or-
dinate the rights to social security of
individuals who move between member
states. The aim is that those who exer-
cise their right to freedom of movement
should not lose their social security
rights. Within the EU, social security

is a matter to be decided by individual
member states, but where there is a con-
flict between national legislation and
the co-ordination regulations, the latter
have priority over national legislation.
These regulations are directly applica-
ble in member states and, unlike EU di-
rectives, do not need to be transposed in
national legislation.

The primary legal basis for the co-
ordination regulations is Article 48 of
the EU Treaty and Article 29 of the EEA
Agreement dealing with measures with-
in the area of social security. Regula-
tions 492/2011 and 1612/68'? on the
free movement of labour within the Un-
ion were drafted on the basis of Article
45 of the Treaty, which ensures the free
movement of labour.

The basic principles of Regulations
883/2004 and 987/2009 are as follows:

1 The Nordic Region includes EU member states as well as non-members that are covered by the EEA agreement. Since
the New EU regulations 883/2004 and 987/2009 were not yet applicable in Norway and Iceland during the course of
the Expert Group’s work, the Group has also dealt with the older EU regulations 1408/71 and 574/72, which have been
applicable in parallel. Since the majority of obstacles to freedom of movement relate to the application of EU regula-
tions on the co-ordination of social security in the EU and EEA, the Group has described the fundamental principles of
the co-ordination regulations. The aim is to give the reader of the final report a general picture of how co-ordination of

social security in the EU works.

12 Regulation 492/2011 has not yet been incorporated into the EEA agreement. Regulation 1612/68 is, however, still

applicable to Norway and Iceland.
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e Equality of treatment and a ban on
discrimination based on citizenship

e Determination of applicable legisla-
tion - a binding principle of the ap-
plication of national legislation from
one single state only, which rules out
simultaneous application of another
member country’s legislation

e Principle of the country of employ-
ment’s legislation being applicable
(lex loci laboris)

e Aggregation of periods of social in-
surance and employment, periods of
self-employment and periods of resi-
dence from multiple member states

e Exportability principle, i.e. the assur-
ance that benefits will be paid irre-
spective of where a person is living.

These principles permeate the applica-
tion of the regulations. Specifically, ap-
plication of the regulations ought to be
governed by the ban on direct or indi-
rect discrimination, together with the
requirement for ‘equal treatment of ben-
efits, income, facts or events’ in Article
5 of Regulation 883/2004. To date, lit-
tle experience of the application of this
provision has been accumulated. A per-
son who exercises the right to freedom
of movement should not be placed in a
worse position than a person who has
always participated in social insurance
in only one member state.

New regulations 883/2004 and
987/2009 came into force on 1 May
2010, replacing previous regulations
1408/71 and 574/72 in EU states. The
basic principles of the regulations re-
main unchanged. The most important
changes introduced by the new regula-
tions were as follows:

e Extension of the area of coverage to
include the economically inactive, i.e.
people who are not employed or self-
employed

e Strengthening of the principle of
good governance

¢ The new provisions about legisla-
tion that is to be applied provisional-
ly and the provisions about benefits
that are to be paid provisionally

e Electronic exchange of information
between social security and unem-
ployment benefit institutions in the
member countries (EESSI).!3

For Iceland and Norway, co-ordination
regulation 1408/71 continues to ap-
ply for the time being, but regulations
883/2004 and 987/2009 will probably
take effect during 2012.

In the co-ordination regulations, so-
cial security is an EU-wide concept that
may not necessarily fit exactly with the
way in which social security is under-
stood at national level. The co-ordina-
tion regulations apply to all legislation
that affects any of the risks or benefit
groups defined in Regulation 883/2004.
According to Article 3 of the Regulation,
these are as follows:

e Sickness benefits

e Maternity and equivalent paternity
benefits

e Invalidity benefits

¢ Old-age benefits

e Survivors’ benefits

e Benefits in respect of accidents at
work and occupational diseases

e Death grants

e Unemployment benefits

e Pre-retirement benefits

e Family benefits.

13 Stands for Electronic Exchange of Social Security Information.
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Each member state submits a written
notification to the EU Commission on
its benefits, i.e. stating which branch-

es of national social security are within
the scope of application of the co-ordi-
nation regulations. Member states must
also report changes to the EU Commis-
sion. However, the European Court de-
termines the precise boundary between
legislation covered by the co-ordination
regulations and legislation outside their
scope of application.

The Administrative Commission,'
on which all Nordic countries are rep-
resented, interprets the co-ordination
regulations.

Future options for work
on freedom of movement

The mandate of the Expert Group stated
that it should also put forward propos-
als for the future organisation of work to
ensure cross-border freedom of move-
ment.

The Group takes the view that the
institutions and current forms of activ-
ity should be strengthened. Institutions
dealing with social security are actively
co-operating within their sector to deal
with obstacles to freedom of movement
and problems of interpretation that are
linked to international legislation. It is
also important that states ensure that
there are sufficient exchanges of infor-
mation between the institutions in-
volved and the relevant authorities.

In addition, the Social Insurance and
Social Assistance groups that were set
up and mandated by AK-S ought to work
hard to overcome obstacles to freedom
of movement. It is important to make
the work done by these and other work-
ing groups more visible. Their work and

measures should be systematically fol-
lowed up.

At its meeting of 25 January 2012 in
Oslo, the Freedom of Movement Forum
proposed that the Expert Group should
consider either:

e becoming permanent and meeting
once a year to describe, analyse and
propose solutions to any new obsta-
cles to freedom of movement that
have arisen,

or

¢ naming another forum in which new
obstacles can be described and ana-
lysed, for example the Nordic So-
cial Insurance Group or a permanent
working group operating under its
auspices.

However, the Expert Group does not be-
lieve the proposal by the Freedom of
Movement Forum is the appropriate
course of action. The Expert Group takes
the view that the Committees of Sen-
ior Officials on Labour and Health and
Social Affairs (AK-A and AK-S) should,
based on this report, prioritise and
bring forward proposals for the contin-
uation of this work. It is the view of the
Expert Group that the work of achieving
freedom of movement should be main-
streamed into the normal operations of
existing institutions and groups.

The Group would like to emphasise
the importance of organisations, insti-
tutions and others ensuring that the in-
formation on obstacles to freedom of
movement they receive from individu-
als is sufficiently detailed for the nature
of the problem to be identified. Without

* Administrative Commission for the Coordination of Social Security Systems.
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sufficient information, the agencies re-
sponsible at national level will be unable
to adequately evaluate the potential for
removing the reported obstacles.

According to its mandate, the Group
was also to discuss models for dealing
with problems that arise when people
move from one Nordic country to an-
other and do not receive compensation
on fair terms, despite it being clear to
which countries’ legislation the individ-
ual concerned has to adapt. It has not
been possible for the Group to develop a
model that could meet the need defined.
In the view of the Expert Group, such a
model could be more appropriately de-
veloped in connection with a revision of
the Nordic Convention on Social Security
and/or be discussed within the Nordic
Social Insurance Group. The work of this
group is focused primarily on individual
obstacles to freedom of movement.

In the work on individual obsta-
cles, it has become clear that a whole
series of these obstacles arise because,
when drawing up new national legisla-
tion, countries do not adequately ana-
lyse what their proposed changes might
mean for individuals moving between
the Nordic countries. In the view of the
Expert Group, the co-ordination of na-

tional legislation across the Nordic coun-
tries ought to be facilitated by improved
mutual consultation and impact assess-
ments during the preparatory stages.

It was also discovered that in some
situations the obstacle was a conse-
quence of inadequate information on the
part of responsible authorities and insti-
tutions. In this context, it might be con-
sidered whether it would be possible for
the Nordic Council of Ministers Secre-
tariat to publish a Nordic newsletter on
social security in order to:

e track major changes at national level
to social and unemployment insur-
ance in the Nordic countries, and
generally provide regular descrip-
tions of how the systems work in the
different countries,

e follow up on Nordic co-operation and
Nordic working groups within the
area of social security, and dissemi-
nate the most important conclusions
from their meetings to the public and
to responsible officials, and

e track developments at EU level and
disseminate them.

A newsletter of this type could, for ex-
ample, be published twice yearly.
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A. Issues relating to social
assistance and social services

Covered by Article 7.2 of EU Regulation 492/2011, 1612/68
and the Nordic Convention on Social Assistance and Social
Services of 14 June 1994
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Social assistance and social services

Al Sending home of Nordic
citizens who seek social
assistance or social services

Nordic citizens in need of social assistance
or social services have, in certain instances,
been sent back from one Nordic country to
another, despite their links to the country
of residence. Under Article 7 of the Nordic
Convention on Social Assistance and Social
Services, a Nordic citizen may not be sent
home because of his/her need for social as-
sistance or social services if his/her family
circumstances, links to the country of resi-
dence or other circumstances in general in-
dicate that the person should remain there,
and not under any circumstances if he/she
has resided lawfully in the country for the
previous three years.

Background

It follows directly from Article 7 of the
Nordic Convention on Social Assistance
and Social Services of 14 June 1994 that
it is possible to send a Nordic citizen
home as a result of their need for social
assistance if the person has not legally
resided in the country for the previous
three years and if his/her family circum-
stances, connections to country of resi-
dence and other circumstances in gener-
al do not indicate that he/she should be
allowed to remain.

Denmark takes the view that the
Danish practice of sending Nordic citi-
zens home if they are in continuous need
of social services or social assistance
fully accords with the Nordic Convention
on Social Assistance and Social Services.
It is also Denmark’s view that its regu-
lations and practice do not constitute
an obstacle to freedom of movement as
defined within the framework of Nordic
co-operation.

Nordic citizens who are covered
by EU/EEA regulations on freedom of
movement may not be sent home. Immi-
gration authorities make a concrete as-
sessment in each individual case as to
whether the person involved is covered
by the EU/EEA regulations on freedom
of movement.

Finland, Iceland, Norway and Swe-
den take the view that Article 7 of the
Nordic Convention on Social Assistance
and Social Services in practice prevents
sending home Nordic citizens who have
spent even a short time in the country
where they seek assistance. The connec-
tion requirement is weak and the three-
year limit is absolute, irrespective of the
other criteria for connection. Denmark’s
interpretation and application of the ar-
ticle is seen as deviating from the inter-
pretation and application in the other
Nordic countries.

The issue of Denmark’s interpreta-
tion of the provision has been raised by
the Nordic Council during its 62nd Ses-
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sion and by the Nordic Association in a
letter to the Nordic prime ministers on 1
October 2011.

Proposed solution

A majority on the Expert Group believes
this obstacle can be solved by a change
in Danish practice. Denmark does not
see its practice as an obstacle.

The Nordic Convention on Social As-
sistance and Social Services will prob-
ably be revised over the next few years,
and this may also have an impact on the
regulations for sending people home.

A2 Guide dogs when travelling
to other countries

People who travel with guide dogs within
the EU are currently treated on a par with
tourists with accompanying pets. This in-
volves high costs and long waiting times

for vaccinations and certification for dogs.

Background

All the Nordic countries have the same
requirements for admittance of working
dogs (e.g. rescue, bomb- or drug-search
dogs and guide dogs for people with lim-
ited sight, hearing or movement) as they
have for pets.

In Finland, Denmark, Norway and
Sweden, EU Regulation 998/2003 ap-
plies. The basic EU requirements are for
ID marking, rabies vaccination and an
EU pet passport. The regulation does
not provide for any exceptions to these
rules. Certain countries have addition-
al requirements for other vaccinations/

medicines. Rules for how vaccinations
should be administered, e.g. quarantines
and checks, can also vary.

Iceland has an exemption from the
EEA agreement appendices (Chap-
ter 1, Section 1.1, item 10, EU Regula-
tion 998/2003). All dogs entering the
country are required to undergo four
weeks’ quarantine. Dogs must also be
ID-marked and vaccinated against lepto-
spiros, distemper and parvovirus. They
must also be tested for brucellosis and
salmonella and treated for ectopara-
sites and endoparasites. Except for dogs
brought from Denmark, rabies vaccina-
tions are forbidden by law in Iceland. It
is also necessary to seek a dispensation
when dogs are taken out of Iceland.

The rules listed above involve costs
that vary between countries. The costs
represent a minor part of the total costs
of keeping a dog and require trips to be
planned far in advance.

Most Nordic mass-transit companies
(air, train, boat and bus) permit guide
dogs to travel free of charge.

Proposed solution

The Expert Group stresses that these re-
quirements are based on veterinary con-
siderations. It is therefore hardly possible
or desirable to grant guide dogs exemp-
tion from EU veterinary rules when they
are brought in or out of a country.

Good, easily accessible information on
vaccination and quarantine requirements
in the Nordic countries is important.

The Group notes that the status of a
guide dog as an individual aide could be
stressed. Consideration should also be
given to whether people travelling with
guide dogs within the EU should receive

24 Freedom of Movement in the Nordic Countries



assistance with the cost of vaccination
and certification for the dogs.

A3 Personal carers when moving
between countries

People with serious disabilities who have
personal carers have encountered diffi-
culties in bringing their carers with them
when they move across borders. Some
countries assess rights to a carer at na-
tional level, and employment terms and
conditions for personal carers vary from
country to country.

Background

The right to an individual carer is linked
to the country in which the individual
resides. Countries have differing terms
and conditions for personal carers, the
extent of assistance provided and how
it should be managed. In all of the Nor-
dic countries, the levels and forms of as-
sistance depend on how the individual’s
needs are assessed. Assessments are
made of how much support an individual
needs, based on the degree of disability
and whether the person lives in an insti-
tution or in his/her own home.

None of the Nordic countries has
regulations stating that carers must
move or take work far from their place
of residence in the event that the indi-
vidual they care for moves. This means
that a carer normally ceases work if the
individual receiving the care moves far
away. The consequence of this is that the
person in need of personal care may face
problems with an interruption to their
care provision during the period just af-
ter a move.

The rules for personal care on short-
term trips vary, and availability also de-
pends on whether the carer is prepared
to accompany the individual concerned
on the trip.

Proposed solution

Opportunities could be introduced in na-
tional legislation to apply for short-term
care provision during a move, or for pri-
or approval of personal care ahead of a
move. This would depend on feasibility
being determined by closer analysis of
the financial and administrative conse-
quences.

The Expert Group proposes that this
issue should be raised in connection
with any revision of the existing Nordic
Convention on Social Assistance and So-
cial Services.

A4 Movement of
institutionalised individuals

According to the Nordic Convention on
Social Assistance and Social Services, re-
sponsible authorities should co-operate to
make it possible for elderly or institution-
alised individuals to move to the country
where they have the strongest personal
ties. This does not happen in practice due
to lack of clarity in relation to payment
and responsibility.

Background

That it should be possible for people in
need of long-term care and treatment
to move from one Nordic country to an-
other is based on Article 9 of the Nordic
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Convention on Social Assistance and So-
cial Services from 1994. Local authori-
ties are responsible for providing such
care in all of the Nordic countries. Arti-
cle 9 makes the local authority, in collab-
oration with other agencies, responsible
for assisting the individual concerned
before their arrival in the other coun-
try. Article 9.1-2 gives the local author-
ity power and responsibility to assist in
the move to another Nordic country and,
if needed, to reach agreement on the al-
location of costs for care and treatment
between the two countries.

The motivation for reaching agree-
ment is that such a move should always
be voluntary and based on the wishes of
the person concerned. It is not sufficient
that relatives favour the idea. The move
should have a clearly positive effect on
the care and rehabilitation of the person
concerned and should lead to improved
living conditions. It is a precondition
that the person should have particular
ties to the country to which he/she is
moving. A need for care is not sufficient

grounds for application of this provision.

Local authorities and their corre-
sponding regional or local agencies in
both countries should work together to
facilitate the move if it improves the liv-
ing conditions of the person concerned.
This might apply, for example, to an in-
dividual who has moved from Finland to
Sweden. With increasing age, the person
may have forgotten the Swedish he/she
learned and would now like to return to
his/her land of origin. The responsible
authorities in each country can agree to
share moving and care costs.

There is thought to be a lack of in-
formation about the possibilities for
agreements between local authorities

in the Nordic Region. This was raised

at a meeting of the Nordic Social Assis-
tance Group in Helsinki on 8 November
2011. Some took the view that this does
not constitute an obstacle to freedom of
movement because so little information
is available on tangible cases. On the
other hand, the individual cases report-
ed to the authorities are demonstrably
complicated.

Proposed solution

The Expert Group proposes that this is-
sue should be addressed in connection
with any revision of the current Nor-
dic Convention on Social Assistance
and Social Services. The Group believes
that the Nordic Social Assistance Group
should collaborate more closely on the
collection of data about the number of
cases involved. There should also be a
study of the kinds of cases that are in-
volved.

Relevant authorities/institutions®®
should provide information on their
duty to collaborate on people moving,
for example via the Nordic Social Insur-
ance Portal.!® This would require further
development of the portal.

A5 Transportation for people
with disabilities

People who are unable to use public trans-
port due to disability and who temporar-
ily move between Nordic countries do not
have access to mobility services. If they
require specialised transport, they have to
book it themselves and pay market prices
on arrival in another country. This gener-

15 In Finland, the Ministry of Social Affairs and Health is responsible for information; in Denmark, the Ministry of So-
cial Affairs and Integration: in Norway, the Ministry of Health and Care Services; in Iceland, the Ministry of Welfare:

and in Sweden, the National Board of Health and Welfare.

¢ See www.nordsoc.org.

26 Freedom of Movement in the Nordic Countries


http://www.nordsoc.org

ally makes it expensive and complicated
for people of disability to travel.

Background

The Nordic countries have different
transportation systems for people of
disability. The common element in these
systems is that they should contribute to
people of disability being able to partici-
pate in education, employment and lei-
sure activities.

Denmark has a range of transporta-
tion systems, depending on the purpose
of the transport. The most widely used
are provided by local authorities, and
these are subject to limitations of cost
per trip. The systems in Finland, Iceland
and Sweden are run by the local authori-
ties. Mobility services are not a statutory
right in Norway, but are run and funded
by county councils. Some of the countries
have rules limiting the geographic area in
which the service can be used.

A project on transportation was run
in 2008-2010 in Copenhagen, Oslo, Rey-
kjavik and Stockholm by the Nordic Fed-
eration of Associations for Disabled Peo-
ple. The project found that an individual
of disability visiting these communities
could use available transportation. The
project got a positive response from us-
ers but there were difficulties with ad-
ministrative routines and booking be-
tween local authorities.

Proposed solution

The Expert Group believes that gener-
al disability-friendly design of public
transport can reduce the need for spe-
cial mobility services.

Where special services are required,
the Group envisages a range of possible
solutions. Changes can be made in nation-
al regulations to make it possible to use
local transportation during short visits
to other countries. National rules can be
adapted to allow for agreements in indi-
vidual cases to use local mobility services
in the place visited, possibly with a regu-
lated system of repayment. The project
that was tested in 2008-2010 ought to be
analysed in greater depth.

The Expert Group proposes that this
issue should be taken up in connection
with any revision of the current Nordic
Convention on Social Assistance and So-
cial Services.

A6 Moving to another country
with a disability vehicle

People with disability vehicles (e.g. a car)
are not allowed to take the vehicle with
them when they move across a border,
and have to apply for a new vehicle in
their new country of residence. The length
of the application-processing times can
mean that moving becomes impossible for
people who have a heavy day-to-day de-
pendence on this type of transport.

Background

National rules on disability vehicles dif-
fer greatly across the Nordic countries.
There are wide variations between
countries in terms of who is responsi-
ble for acquisition, terms and conditions
for funding, the support provided and
the proportion of the cost covered. This
means that an individual who has the
right to support for the acquisition, up-
grading and maintenance of a disability
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vehicle in one country will not necessari-
ly have the same right in another country.

Finland, Iceland and Sweden have
broadly the same rules for moving to an-
other country with a disability vehicle
as for any other vehicle. On moving from
another country, an individual may bring
his/her disability vehicle in the same way
as any another vehicle they might own.
After the move, as with other vehicles,
the vehicle must be tested and registered
according to the regulations of the new
country of residence. After the move, the
person does not have any right to support
for new adjustments, etc. from the coun-
try which he/she has left, but must fol-
low the rules and regulations of the new
country of residence.

Terms and conditions relating to pay-
ment for the vehicle, or to paying off
loans made for its purchase, can make it
difficult to export the vehicle, particular-
ly from Denmark, Iceland and Norway.

The levels of charges for importing,
testing and registering vehicles vary
between the countries. This can be sig-
nificant for whether it is worthwhile in
financial terms to bring a vehicle from

another country or whether it would be
advantageous to apply for support for a
new one after making the move.

Proposed solution

The Expert Group believes it is impor-
tant to provide people with good infor-
mation on the rules so they are able to
plan properly before moving.

The Expert Group takes the view that
amendments should be considered to
national rules that prevent or complicate
the export of disability vehicles.

The option of using the vehicle for a
fixed period post-relocation, combined
with shorter processing times for appli-
cations for support for the purchase of a
vehicle in the new country of residence,
should facilitate the process in cases
where it is neither possible nor desirable
to export the vehicle when moving.
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B. Issues relating to social security

Covered by EU Regulations 883/2004 and 987/2009
(and 1408/71 and 574/72) and the Nordic Convention on
Social Assistance of 18 August 2003
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Applicable legislation

General information about
conflict-of-law provisions
when working in two or more
member states

Some of the reported problems arise in
situations where an individual works
or has worked in more than one Nor-
dic country. The provisions that regu-
late which country’s legislation applies
in such cases are laid out in Regulation
883/2004.7

In the EU, negotiations are being
conducted in a working group on so-
cial insurance with a view to amend-
ing the current provisions. Proposals
for amendments are initiated by the EU
Commission and submitted to the Coun-
cil of Ministers and the European Parlia-
ment after they have been discussed by
the Administrative Commission.

The proposals currently under ne-
gotiation deal with the requirement of a
substantial amount of work undertaken
in the country of residence before that
country’s legislation is applicable. Cur-
rently, this restriction is applied only
when the individual in question works
for the same employer in all of the coun-
tries involved. If work is carried out for
different employers, it is always the leg-
islation of the country of residence that
applies. This limitation was not foreseen
when the current provisions were nego-

tiated, and it is now thought appropriate
to adjust the text to reflect the original
intention.

Given the current wording, even limi-
ted work in the country of residence can
mean that the choice of applicable law
moves to that country when work is car-
ried out for another employer in the other
country. This can have negative conse-
quences for the main employer, who has
to pay social insurance contributions in
accordance with the legislation of the
country of residence, and for the em-
ployee’s relationship with the main em-
ployer. Since the level of social insurance
contributions differs sharply between
the countries in some cases, the issue of
which country’s legislation should apply
can have major significance.

The Commission will also submit a
proposal to the Council and Parliament
to clarify the applicable legislation for
an unemployed person who takes a
part-time job in another country. The
proposal would mean that the legisla-
tion in the country that pays out unem-
ployment benefit would continue to ap-
ply even after the person begins work
in another country.

Due to the fact that the whole appli-
cable legislation issue is being discussed
and changes will be made at EU level,
the Nordic countries should not under-
take further measures of their own in

7 In Iceland and Norway, these situations are currently regulated by Regulation 1408/71. Regulation 883/2004 is

scheduled to come into force in Iceland and Norway in 2012.
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this area, but rather wait and see how
far amendments at EU level affect the re-
ported problems.

B1 Differences in national levels
of employer contributions

The differences in the national levels of
employer contributions can make it dif-
ficult for an individual living in a country
with higher contributions to find employ-
ment in a country with lower contribu-
tions if the provisions on legislation appli-
cable determine that the legislation of the
country of residence should apply. For ex-
ample, an employer can insist that an em-
ployment relationship in a country with
lower charges is conditional on the em-
ployee not simultaneously working in his/
her country of residence.

Background

An individual who lives in a country and
simultaneously works there and in an-
other member state should, according to
EU co-ordination regulations in Regula-
tion 883/2004 - and subject to certain
conditions - be subject to the legislation
of the country of residence. This means
that an individual living in Sweden and
working in both Sweden and Denmark
should, in certain cases, be covered by
Swedish legislation. In such cases, the
Danish employer must pay employer
contributions according to Swedish law.
Swedish employer contributions are sig-
nificantly higher than the corresponding
Danish ones. To avoid such a situation,
many Danish employers require that
employees living in Sweden should un-
dertake not to take up any employment
in Sweden. A similar problem exists be-

tween Norway and Sweden, because
Norway has geographically differentiat-
ed employer contributions.

In COM(2010)794 final, 2010/0380,
the EU Commission put a proposal to
the European Parliament and Coun-
cil of Ministers for amendment of arti-
cle 13.1 of Regulation 883/2004, which
regulates the applicable legislation in
the event of employment in two or more
member states. The amendment propos-
al has been processed by the Council’s
working group and has now been sent
for further debate in the Council and the
European Parliament.

The proposal provides that the con-
dition that an individual must carry out
a substantial part of his/her work in the
country of residence for that country’s
legislation to apply will also extend to
individuals who have different employ-
ers in two or more member states. As
grounds for putting the proposal for-
ward, the Commission states that the
current provision does not reflect the in-
tentions expressed when the provision
was debated in the Council.

Since 2001, Denmark and Sweden
have bilaterally agreed in principle to
seek exemptions from the provisions
concerning applicable legislation un-
der Article 17 of Regulation 1408/71 in
cases where an individual works in both
countries. The situations envisaged in
their agreement are when an individu-
al has the same employer in both coun-
tries and no more than 50% of the work
is in the country of residence. The legis-
lation to be applied should then be that
of the country in which the employer is
located. Another situation is where an
individual has a position of trust in his/
her country of residence, in which case it
can be agreed that the legislation of the
employer’s country will apply. The two

34 Freedom of Movement in the Nordic Countries



countries have agreed that their previ-
ous agreement, which refers to Regula-
tion 1408/71, will have corresponding
application to Regulation 883/2004 un-
til such time as a new agreement is con-
cluded.

Over the last few years, dialogue has
been ongoing with a view toward up-
dating the agreement to make it possi-
ble to let the other country’s legislation
apply rather than that of the country of
residence if the individual concerned
has different employers in the two coun-
tries. Since the matter of the financial
impact of such an agreement on the
countries has also been raised, it has
not yet been possible to conclude a new
agreement.

Proposed solution

The Expert Group takes the view that
any further development of a proposed
solution should await the coming into
force of the amended regulation. Once
the amendment takes effect, it should
lead to fewer situations in which the
legislation of the country of residence
applies where an individual works in
two or more member states. The Expert
Group believes that this obstacle to free-
dom of movement could also be resolved
by bilateral agreements.

B2 Social insurance for Nordic
students in Sweden

With regard to the rights of students from
the other Nordic countries to be covered
by social insurance in Sweden, the Swed-
ish Social Insurance Agency’s position is

that the national legislation to be applied
depends on what the student was doing in
his/her homeland before moving to Swe-
den and whether Regulation 1408/71 or
Regulation 883/2004 applies.

Background

Regulation 883/2004 came into force in
EU member states on 1 May 2010. When
Norway and Iceland begin to apply reg-
ulations 883/2004 and 987/2009, the
same co-ordination regulations will ap-
ply between all of the Nordic countries.
According to Article 11.3e of Regu-
lation 883/2004, the legislation of the
country of residence is applied to eco-
nomically inactive individuals, which
includes students who are covered by
the legislation of the country in which
they are living. In the regulation, ‘resi-
dence’ refers to permanent residence,
and is primarily decided by national leg-
islation. The reasons for this are clari-
fied in 17a of the preamble to Regula-
tion 883/2004. Article 11 of Regulation
987/2009 sets out, as mentioned, cer-
tain criteria for determining place of
residence if member states’ institutions
adopt different positions on where they
consider an individual to be living. Civil
registers are not decisive in determin-
ing country of residence. An evaluation
must be made of where the person has
his/her main interests. The evaluation
should be made with the help of the list
in Article 11 of Regulation 987/2009.
Article 11.1 b iv states that a determin-
ing element is ‘in the case of students,
the source of their income’. This is one of
many issues in this non-exhaustive list
of which account must be taken if two
countries cannot agree on an individu-
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al’s country of residence. The EU regu-
lations take precedence over bilateral
and multilateral agreements between
member states. As a result, it is no long-
er acceptable, as of 1 May 2010, to apply
the current Nordic Convention’s rules
about which legislation is appropriate to
students moving between EU member
states. Regulation 883/2004 and Imple-
menting Regulation 987/2009 are appli-
cable.

A student who moved to Sweden be-
fore 1 May 2010 and had not worked in
his/her home country prior to the move
could be covered by social insurance
in Sweden, in accordance with Article
5.1 of the Nordic Convention. A student
who had previously worked in his or her
home country before moving to Sweden,
or who moved to Sweden (from Den-
mark or Finland) after 1 May 2010 is not
covered by the provisions of the con-
vention and is therefore not covered by
Swedish social insurance unless the con-
ditions for the national provisions are
fulfilled. The Swedish Social Insurance
Agency has applied national provisions
after 1 May 2010. Article 11.1 b of Imple-
menting Regulation 987/20009 lists the
factors to be considered in determining
residence where institutions in member
states disagree. It is noted that ‘source
of income’ can be an important factor for
students. If a student receives student
funding from his/her home country, the
Social Insurance Agency regards this
as an indication that he or she has the
strongest ties there.

Regulations 1408/71 and 883/2004
specify the definition of people active in
the labour market. For these groups, it is
mainly the rules of the country in which
the work is done that apply. In the event

that an individual has worked before
moving to another country, it is the na-
tional legislation in the country in which
they most recently worked that regu-
lates how long the person can be regard-
ed as retaining the right to benefits on
the basis of the previous work.

Students are included in the person-
al scope of application listed in Regu-
lation 1408/71 but the regulation does
not specify definitively which legisla-
tion applies to students or the economi-
cally inactive. The regulation provides
that country of residence’s rules will ap-
ply to those covered by the regulation if
none of the special applicable legislation
rules cover the situation in question.
Each country determines who is consid-
ered to be a resident there. The Nordic
Convention on Social Assistance pro-
vided rules on applicable legislation for
those who are not or have not been eco-
nomically active. The provision in Ar-
ticle 5.1 states that for individuals who
are neither employed nor self-employed
as envisaged in Regulation 1408/71, the
legislation of the country of residence
should apply. The Nordic Convention
takes precedence over national legisla-
tion and, according to the convention,
the legislation applicable for students
and other individuals who are not or
who have not been economically active
is determined based on the population
register. As far as students’ social secu-
rity rights are concerned, Finland, Ice-
land, Norway, Sweden and to a certain
extent Denmark insure ‘their’ students
studying in other countries according to
different formulae and terms.

Regulation 1408/71 and the Nordic
Convention on Social Assistance and So-
cial Services still apply between Iceland
and Norway and the other Nordic coun-
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tries, while Regulation 883/2004 applies
between the other Nordic countries.
Both Norway and Iceland have made
adaptations to Regulation 1408/71 in
respect of students’ social insurance.
The amendment to the EEA agreement
is expected to come into force during
2012, which means that Norway and
Iceland will also begin to apply Regu-
lation 883/2004 instead of Regulation
1408/71. The Nordic countries have
also drawn up a proposal for a new Nor-
dic Convention on Social Security. The
Norwegian and Icelandic adaptations

in Regulation 1408/71 with regard to
students’ social security have not been
made in respect of Regulation 883/2004,
partly because the latter regulation con-
tains rules about applicable legislation
for the economically inactive. Accord-
ing to these rules, the legislation of the
country of residence applies.

Since many social services in the
Nordic countries depend on place of res-
idence, this assessment is of great sig-
nificance for economically inactive peo-
ple and students moving between the
Nordic countries. Nor do the different
Nordic countries have the same nation-
al rules on social insurance for students,
or how long they may continue to be in-
sured in the countries from which they
came.

Even if the same co-ordinating rules
were applied to all of the Nordic coun-
tries, the assessment of who is deemed
to be resident in a country would still
done on an individual basis. This would
make the situation more complicated
than it is today, and it would take longer
to reach a decision on residence than to
make a change to the population regis-
ter. Some students could also be con-

sidered to be residing in the country to
which they have moved, while others
would not. For those not regarded as
residing in the country where they are
studying, their social insurance pro-
tection would depend upon the coun-
try from which they came. The problem
then arises that the country from which
the student came may regard him/her
as no longer being insured there, while
at the same time the student may be
regarded as not residing or being in-
sured in the country to which they have
moved.

Since regulations 883/2004 and
987/2009 have still not come into force
in Iceland and Norway, it remains to be
seen whether all of the Nordic coun-
tries will take the same view of how the
rules should be applied to students. It
should also be pointed out that the regu-
lation has only been in force for around
two years in the EU countries, including
Denmark, Finland and Sweden. The EU
countries will evaluate and discuss their
experiences with its application and
possibly make amendments. Given the
experiences already noted by Finland
and Sweden, the problem is likely to be
less severe under Regulation 883/2004.
However, Iceland takes the view that
problems may still arise under the new
regulation.

Proposed solution

In the first instance, the Expert Group
points to the duty of Nordic institutions
to co-operate in order to avoid people
moving between the Nordic countries
falling between two stools if the agen-
cies responsible are unable to agree
where an individual has his/her main
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interests and should be regarded as re-
siding. Furthermore, under Regulation
987/2009 the institutions can make a
provisional decision on legislation appli-
cable, as well as a provisional payment
of benefits. If needed, the options for ex-
emptions from Regulation 883/2004 can
also be utilised. The Expert Group be-
lieves that it would be better to wait un-
til Regulation 883/2004 has come into
force in all of the Nordic countries be-
fore considering further solutions.

B3 Finland’s four-month rule

Prior to the EU enlargement in 2004,
Finland introduced rules on residence-
based benefits that mean that individu-
als who are not resident in Finland and
whose employment has lasted less than
four months are not insured in respect
of certain benefits that require perma-
nent residence in Finland. This particu-
larly affects Nordic seasonal workers
in the tourism industry in northern
Finland.

Background and example

When an individual moves to Finland,
the Social Insurance Institution decides
whether he/she is covered by the Finn-
ish residence-based social security pro-
vided by the Institution. The decisions
are based on the Act on the Application
of Residence-based Social Security Leg-
islation, also known as the Implemen-
tation Act (1573/1993). This act covers
the following benefits: national pen-
sion, child benefit, maternity allowance,

general housing allowance, housing al-
lowance for pensioners, disability al-
lowance, front-veteran’s supplement,
guarantee pensions and child mainte-
nance allowance. Rights to benefits un-
der sickness insurance legislation and
the Social Insurance Institution’s reha-
bilitation benefits and rehabilitation al-
lowances are also based on residence
under the Implementation Act. It should
also be noted that local authorities are
also responsible for certain residence-
based benefits and public health care.

When an individual moves to Finland
with the intention of living there per-
manently, he/she is normally covered by
Finnish social security from the date of
arrival and is therefore entitled to the
benefits administered by the Social In-
surance Institution. Intention of perma-
nent residence might, for example, con-
sist of returning to Finland, at least two
years’ work in Finland, or marriage or
other close family relationship to an in-
dividual who is a permanent resident of
Finland. Decisions are made on the basis
of the individual’s overall situation.

If an individual arriving in Finland
does not fulfil the requirements for per-
manent residence in the country, the
right to benefits administered by the
Social Insurance Institution is to be
based on work. Individuals covered by
EU Regulations 883/2004 and 1408/71
can be insured on this basis if they work
at least 18 hours a week and receive pay
that is at least equal to that stipulated
under the collective agreements in the
relevant sector. If there is no collective
agreement in the sector, the pay must be
atleast €1,103 per month (2012) for full-
time work. This requirement is usually
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known as the four-month rule. It is not a
waiting period, as the insurance begins
on the first day of work if the require-
ments are fulfilled.

An individual living in a country
other than Finland and working fewer
than 18 hours per week in Finland does
not fulfil the minimum requirement of
the Finnish Implementation Act. The re-
quirement for 18 hours per week is the
main rule, but this requirement can be
met through variable working times
with an average of 18 hours per week.
Since the individual does not live in Fin-
land, he or she cannot be covered by the
Finnish legislation on the basis of per-
manent residence. However, such an in-
dividual is covered for earnings-related
pension, accidents at work and occupa-
tional diseases. He or she is entitled to
use the public health service but has no
right to benefits as defined according to
the Implementation Act, such as child
benefit or sickness insurance (sickness
allowance, parental allowance).

According to the applicable legisla-
tion provisions in Regulation 883/2004,
an individual working part-time in Fin-
land but living in Sweden is covered by
the legislation of the country of employ-
ment, i.e. Finnish legislation. The provi-
sions also stipulate that an individual
can only be covered by the legislation
of one country in any given case. The
Swedish social insurance code also con-
tains a provision (chapter 4, paragraph
5 of the social insurance code) that is
based on the principle of a single coun-
try’s legislation applying, which means
that an individual who is covered by an-
other country’s legislation via the EU
co-ordination regulations is not insured

in Sweden in respect of the benefits cov-
ered by the co-ordination regulations.
The individual concerned is therefore
not entitled to residence-related ben-
efits in Sweden. If the individual is not
working in either Sweden or Finland,
however, he/she is entitled to residence-
related benefits as a permanent resident
of Sweden.

The four-month rule has been identi-
fied as an obstacle to freedom of move-
ment, even in Finland. It should be noted
that the four-month rule only applies to
the listed benefits administered by the
Social Insurance Institution of Finland.
It does not apply to either the Institu-
tion’s child home-care allowance or to
unemployment insurance, nor does it
apply to earnings-related pensions, ac-
cidents at work or occupational disease
insurance, nor to the public health ser-
vice or to earnings-related unemploy-
ment benefit.

Proposed solution

The Expert Group takes the view that
amendments to Finnish legislation are
needed to remove this obstacle. The
Finnish Ministry of Social Affairs and
Health has set up a working group, SOL-
MU IV, to examine the issue by 30 June
2012. SOLMU 1V will put forward pro-
posals for amendment of the Implemen-
tation Act.
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Sickness, maternity and equivalent

paternity benefits

B4 Health insurance for
Finnish students

Finnish students studying in other Nordic
countries do not receive social security
benefits from Finland in the event of long-
term illness.

Background

A Finnish student with a long-term ill-
ness is entitled to sickness benefit from
Finland under Finnish national legisla-
tion. It is the national legislation in each
Nordic country that determines wheth-
er students are entitled to sickness and
social security benefits. This means that
a Finnish student who would have been
paid sickness benefit from Finland if he/
she had been studying in Finland, may
receive no benefits in the country where
he/she is studying, where he/she is reg-
istered in the population register and is
covered by social insurance under Arti-
cle 5.1 of the current Nordic Convention
on Social Security. According to articles
1.1.6 and 5.1, the legislation of the coun-
try where the individual is registered
applies to those who are not and have
not been employed or self-employed as
defined by Regulation 1408/71.

Students belong to the personal
scope covered by Regulation 1408/71
but the regulation does not have specif-
ic applicable legislation provisions for

them or the economically inactive. Ac-
cording to the regulation, the rules of
the country of residence apply to those
covered by the regulation if none of the
specific applicable legislation rules de-
fined in the regulation apply in the par-
ticular case. Each country determines
who should be regarded as resident in
the country. Article 5.1 of the Nordic
Convention on Social Security includes
aregulation on applicable legislation for
economically inactive individuals, such
as students studying in another Nordic
country. The Nordic Convention takes
precedence over national legislation,
and according to the convention, inclu-
sion in the population register deter-
mines which legislation is applicable to
students and others who are not eco-
nomically active.

All the Nordic countries regard in-
dividuals in the population register in
any given Nordic country as being cov-
ered by health insurance and entitled to
health care. Students and other econom-
ically inactive people therefore receive
health care on the same terms as others
residing in and in the population regis-
ter of the country concerned. In Nordic
countries other than Finland, students’
loss of income during illness is compen-
sated for by the student financial aid
system. Finland and, to a certain extent,
Iceland have systems in which students
receive ordinary sickness benefit when
ill. Finnish students covered by the leg-
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islation of the country of study under
Article 5.1 of the Nordic Convention are
not entitled to sickness benefit from Fin-
land, because Finnish law is not appli-
cable. When they have received student
financial aid from Finland, they are not
entitled to the compensation available to
students in the country of study.

Proposed solution

This obstacle to freedom of movement
has been solved by the implementation
of Regulation 883/2004. Since Regula-
tion 883/2004 contains applicable leg-
islation provisions for the economically
inactive, Finland takes the view that stu-
dents studying in the other Nordic coun-
tries can still be regarded as resident

in Finland under Regulation 883/2004.
They therefore also receive sickness
benefit from Finland during illness. In
relation to Norway and Iceland, the ob-
stacle will be solved when regulations
883/2004 and 987/2009 also become
applicable in these countries.

B5 Vocational rehabilitation in
country of residence

An individual who lives in one country and
works in another and is injured or other-
wise incapable of work for a longer period
may, following medical treatment, find it
difficult to receive vocational rehabilita-
tion in their country of residence. He/she
may need to travel daily to the country of
work to undergo rehabilitation, which can
be a heavy burden for an individual who

is unwell.

Background

According to the EU regulations
1408/71 and 883/2004, rehabilitation
comes under Title III, Chapter 1: ‘Sick-
ness, maternity and equivalent paterni-
ty benefits’.

When it is a question of whether an
individual who lives in (or returns to) a
country other than the country whose
legislation applies to him/her, the coun-
try of work is responsible for cash bene-
fits (i.e. rehabilitation benefits, sickness
benefits, etc.) while the country of resi-
dence is responsible for benefits in kind.
In relation to rehabilitation, benefits in
kind include rehabilitation measures,
vocational training, retraining, etc. In
practice, it is extremely difficult to apply
these provisions, even where EU legisla-
tion takes precedence over national leg-
islation. The reason is that national leg-
islation varies so much, which means it
can be complicated to co-ordinate cash
benefits and benefits in kind in rehabili-
tation cases even within the same coun-
try. Great difficulties can arise when the
different systems of two countries have
to be co-ordinated.

Because of changes in national leg-
islation it is difficult to implement EU
regulations in cross-border situations
pertaining to individuals living in one
Nordic country and working in another.

For example, the Swedish health in-
surance reform has led to problems
for people who work or most recently
worked in Sweden but now live in an-
other Nordic country. Norway has raised
its activity requirements for people on
sick leave to receive benefit. Norwegian
employers have also been required to do
more to follow up and adapt workplaces.
Another example of rule changes leading
to difficulties is that in both Sweden and
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Norway it is no longer possible to re-
ceive time-limited sickness benefit/dis-
ability benefit, while the other countries
have retained the option. The Danish re-
habilitation system (revalidering) is re-
garded as a benefit in kind, so cannot be
exported.

There have been bilateral pilot pro-
jects involving Sweden’s Varmland region
and Norway, and involving Sweden and
Finland in the north. In the proposal for
the new Nordic Convention on Social Se-
curity, which has still not come into force,
rehabilitation issues are dealt with in
Section III, Chapter 5, Article 12. It states
that the relevant institutions in the coun-
tries concerned should co-operate on
support and activation measures with a
view to providing opportunities for entry
into or return to work. The proposal also
provides that if such efforts involve the
transfer of insurance cover, the countries
involved should, as far as possible, re-
solve the situation to the advantage of the
individual concerned.

The administrative agreement ac-
companying the Convention will deal
with rehabilitation in articles 9 and 10.
Article 9 states that the countries should
bilaterally agree administrative rou-
tines for rehabilitation within two years
of the Convention and agreement com-
ing into effect. Article 9.2 states that
where the rehabilitation circumstanc-
es in a particular country affect entitle-
ments to pension or other benefits in an-
other country, the latter country should
be informed of measures that have com-
menced, been completed or even con-
templated as feasible. Article 10.2 states
that in specific cases, countries should
work together, as far as possible, to re-
solve the situation to the advantage of
the individual. The options for exemp-

tions under EU Regulation 883/2004
can be used as needed, and the article
notes that this applies particularly to
vocational rehabilitation, in accordance
with Article 9.

The proposal for a new Nordic Con-
vention on Social Security, and the asso-
ciated administrative agreement includ-
ing the provision on the requirement
to reach bilateral agreements between
countries, has been debated. The work
of preparing proposals for agreements
has begun.

It is clear that there is insufficient
knowledge of the opportunities that ex-
ist in the provisions for vocational re-
habilitation. The fact that seemingly
similar concepts in fact have differing
content contributes to misunderstand-
ings about opportunities in the other
countries.

Proposed solution

It is important that relevant institutions
and case officers are aware of the rights
of the individual to care in his/her coun-
try of residence, and at the same time to
cash benefits from the previous coun-
try in which he/she worked, as per the
EU regulations. The Expert Group also
takes the view that clarification is need-
ed about what national concepts and
benefits entail.

The Group believes that the Nordic
rehabilitation group should continue its
work on bilateral agreements on reha-
bilitation, as these are needed irrespec-
tive of whether the new convention is
established or not.
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B6 An individual on part-time
sick leave in one country who
takes a part-time job in another
country

According to EU Regulation 883/2004 an
individual is covered by the legislation of

a single country, which as a rule will be

the legislation of the country in which the
individual works. The applicable legisla-
tion provisions also regulate situations in
which an individual normally works in two
or more member states. If the individual
concerned takes a part-time job in another
country, this can lead to problems in deter-
mining which legislation is applicable and
whether the individual has the right to con-
tinued payments of cash benefits.

Background

If somebody who previously received a
full-time cash benefit transfers to part-
time compensation in one country and
simultaneously takes up a part-time
postin another country, this may lead to
problems in determining which legis-
lation is applicable. There is also a risk
that part-time benefits relating to the
previous job might cease. In addition
to the reference to the legislation of the
country of work, there are also provi-
sions that state that an individual who
receives a cash benefit related to his/her
work must be seen as continuing that
work activity. In its guidelines on ap-
plicable legislation, the EU Commission
states that an individual is regarded as
carrying out his/her work in two coun-
tries if he/she receives payment from
one country and starts to work part-
time in another.

The applicable legislation provisions
relating to work in two or more coun-
tries differ depending on whether the
work carried out in the different coun-
tries is on behalf of a single employer or
not. Even if the previous employment
has ended, assessment should be based
on whether cash benefits relate to the
previous employer and the extent of the
previous employment.

If the work is for the same employ-
er, a substantial proportion of it (25%)
must be carried out in the country of
residence for that country’s legislation
to be applicable, otherwise the legisla-
tion of the country in which the employ-
er is registered or based will apply.

If the work is done for different em-
ployers, it is always the legislation of the
country of residence that applies.

In the event that the applicable leg-
islation falls to a country other than the
one that pays the cash benefit, a change
of applicable legislation means that the
entitlement to payment ceases, since the
country making the payment no longer
is the competent one. Nor is there any
co-ordination regulation to enable the
country now providing insurance cover
to take over responsibility for the part of
the payment exceeding that which is re-
lated to the new part-time work.

If the individual is still employed in
the country making the payment, and if
the new competent state is determined
as the one in which the new part-time
job is based, then the social insurance
in that country ought also to cover the
original employment.

As with other situations involving
rules on applicable legislation and work
in two or more countries, the great dif-
ferences in the level of social security
contributions from country to country
mean that an employer in a country with
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low charges can choose alternatives
other than employing someone, as this
would involve higher contributions than
apply in the employee’s home country.

New regulations have been negoti-
ated within the EU, which mean that
the condition that a substantial portion
of the work must be carried out in the
country of residence will also apply to
people working for different employers.
Proposed amendments to Article 13.1
of Regulation 883/2004 will be decided
on by the Council of Ministers and Euro-
pean Parliament, but it is unclear when
they might come into force.

This problem also has an impact on
simultaneous part-time sick leave in one
country and part-time work in anoth-
er, but the same situation can also arise
with other kinds of cash benefit, since
the applicable legislation provisions are
the same.

Proposed solution

Where it is to the advantage of the in-
dividual, countries can agree to apply
the legislation of a country other than
that stated in the applicable legislation
provisions: see Article 16 of Regulation
883/2004 and Article 17 of Regulation
1408/71. Such agreement also requires
that the employer(s) concerned must
pay social security contributions in the
agreed country.

The Nordic countries should also
wait to see what the consequences are of
the proposed amendments to applicable
legislation provisions.

B7 Norwegian fathers’ quota

Men who work in Norway but whose wives
or partners do not work or live in Nor-
way have no independent entitlement to
the fathers’ quota during parental leave.
Entitlement derives from the mother’s en-
titlement. The father’s independent right
to benefit during parental leave requires
that the mother is prevented from looking
after the child because of illness, full-time
work or full-time study.

Background

In Denmark, Finland, Iceland and Swe-
den, both fathers and mothers accumu-
late entitlement to parents’ allowance
independently of each other. In Norway,
there is a fathers’ quota in the benefit
period, if both the father and the mother
have accumulated entitlement to paren-
tal allowance. When the father exercises
the quota, there is no activity require-
ment on the mother: they can both stay
at home at the same time. In cases where
only the mother has accumulated enti-
tlement to parental allowance, there is
no father’s quota and the mother is enti-
tled to the full benefit period.

Where only the father has accumu-
lated entitlement to parental allowance,
there are activity requirements on the
mother if the father is to be paid pa-
rental allowance. The mother must be
working full-time or part-time, studying
full-time or combining work and study
that adds up to full-time. The father can
also receive the parental allowance if
the mother cannot take care of the child
due to illness or injury. There are also
activity requirements on the mother if
the father is to receive parental allow-
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ance over and above the father’s quota
in the event that both have accumulated
entitlement to parental allowance. There
is no corresponding activity require-
ment on the father when the mother re-
ceives parental allowance.

The Norwegian rules mean that if the
father works in Norway while the moth-
er works in another Nordic country be-
fore the birth, the father cannot receive
parental allowance unless the mother
goes out to work and/or study or is pre-
vented from taking care of the child on
health grounds.

Proposed solution

This problem could be solved by inter-
pretation of Article 5a of Regulation
883/2004 when it is implemented in
Norway. This provision requires that the
state responsible should consider simi-
lar benefits in another state’s legislation
or income under another state’s legis-
lation as if these had been obtained ac-
cording to the responsible state’s own
legislation or within that state. The
mother’s right to parental allowance in
another Nordic country should therefore
have the same weight as the mother’s
right to parental allowance under Nor-
wegian legislation.

B8 Lower payments during
parental leave due to student
support from the ‘wrong’
country

Part of Swedish parental allowance is
linked to sickness cash benefit based in-
come known as SGI. Under certain condi-
tions, parents’ SGI can be protected dur-
ing periods of unemployment or study. It

is a condition of protection during study
periods that the parents received student
support from Sweden during their stud-
ies. Finnish legislation makes it possible to
receive parental benefit during parental
leave after studying, if the student was in
receipt of students’ financial support from
Finland in the four months prior to paren-
tal leave.

Background

In Denmark, Iceland and Norway, en-
titlement to benefit during parental
leave is dependent on participation in
the labour market and previous income.
There are no regulations about periods
of study not being taken into account in
calculating benefit. In Denmark, stu-
dents can receive extra students’ finan-
cial support during parental leave. In
Norway, people who have children dur-
ing their education can receive a spe-
cial parental grant and one-off pay-
ment from the study-grant authorities
(Lanekassen). Under Icelandic law, stu-
dents in Iceland and people who are out-
side the labour market have a residence-
based entitlement to a fixed monthly
payment during parental leave. In
Finland, students who were in receipt of
Finnish study grants in the four months
prior to parental leave are entitled to
parental allowance. If the student finan-
cial support was paid out by a country
other than Finland, it is not used as the
basis for benefit calculation. In Finland,
an individual who is without income can
also receive residence-based parental
allowance at a minimal level.

Parental allowance in Sweden is
partly residence-based and partly em-
ployment-based. Sickness cash benefit-
based income (SGI) forms the basis for
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calculation for a range of Swedish social
insurance benefits, including part of pa-
rental allowance. SGI is linked to ongo-
ing income from gainful employment.
However, in certain circumstances, an
insured person may be entitled to have
an SGI even if they were not working.
The SGI of parents is protected during
periods of study in which they were in
receipt of student support under stu-
dent-support legislation (1999:1395).

Itis a principle in all of the Nordic
countries that income prior to the birth
governs the amount of benefit paid out
during parental leave. In Iceland, Sweden
and Finland, however, residence can also
confer entitlement to parental allowance
to a certain extent. However, national
systems differ greatly from each other in
terms of entitlement to or calculation of
benefit for people who had no income im-
mediately prior to the birth.

With regard to cash benefits for sick-
ness, maternity and equivalent pater-
nity benefits, Article 21 of Regulation
883/2004 provides that the institution
responsible should only take account of
income relating to periods completed
under their legislation. This means that
it does not violate the regulation to re-
fuse to take account of student finan-
cial support from another country when
the extent of parental allowance is being
calculated in Finland.

The Swedish and Finnish regula-
tions are not discriminatory according
to Article 21 of Regulation 883/2004, al-
though they do mean that students who

received student financial support from
different Nordic countries are treated
differently in calculating benefit. In the
case of Sweden, the question might be
raised whether a period of study with
some form of foreign student support
should not be taken into account in de-
termining an individual’s SGI under Arti-
cle 5a of Regulation 883/2004. However,
this would mean that the foreign student
support did not fulfil the condition that
support must be paid under the Swedish
student-support legislation.

Proposed solution

Implementation of Article 5a of Regula-
tion 883/2004 would mean that student
financial support received by an individ-
ual under the legislation of another coun-
try would be treated as equivalent to
student financial support from his or her
own home country. The provision states
that if benefits from a country’s social
insurance system or other income have
certain legal effects, the relevant provi-
sions should also be applied to equiva-
lent benefits acquired under the legisla-
tion of another member state or income
acquired in another member state.
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Invalidity benefits

B9 The Nordic countries have
different provisions for
entitlement to and calculation
of invalidity benefits

People who move between the Nordic
countries and are affected by illness or
disability can face difficulty supporting
themselves. Qualifying conditions for the
payment of invalidity benefits vary and
the benefits are designed in different ways
in the different Nordic countries. This can
lead to people receiving higher or lower
benefits than those who have worked in
just one country.

In accordance with regulations
883/2004 and 1408/71, invalidity ben-
efits'® are as follows:

Denmark Early retirement pension Permanent

Finland Rehabilitation support Time-limited
Disability/sickness benefit Permanent
Iceland Disability pension from Permanent
social insurance
Occupational Permanent
pension from pension fund
Norway  Disability pension Permanent
Sweden  Sickness benefit (guarantee Permanent

or income-related benefit)
Activity benefit (guarantee
or income-related benefit)

Time-limited

Background

All of the Nordic countries pay benefits
that provide an individual with income
during such time as he/she is unable to
work due to illness or injury. Benefits
are paid both to people who are regard-
ed as permanently incapable of work-
ing and people who are participating in
treatment, rehabilitation or other meas-
ures to enable them to return to work.

In addition to invalidity benefits,
there are also cash benefits for illness,
such as sickness benefit, rehabilitation
benefit and similar. These benefits have
different titles in the different countries
but their purposes are broadly the same.
Similar medical conditions can mean
entitlement to sickness benefit in one
country and invalidity benefit in anoth-
er. There are no co-ordination regula-
tions covering such situations.

Sweden (for people over 30 years of
age), Denmark and Norway do not pay
out invalidity benefits to people who are
regarded as potentially able to return to
work with the help of treatment and re-
habilitation measures or labour-market
policy measures. Finland, on the other
hand, does. There, an individual is only
entitled to sickness benefits for a maxi-
mum of 300 days. If incapacity to work
due to illness or injury continues beyond

18 Disability benefits are recognised as one of the benefit categories in the Regulation, see Article 3.1c of Regulation

883/2004 and Article 4.1.b of Regulation 1408/71.
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300 days, Finland may grant time-lim-
ited rehabilitation support or a perma-
nent disability pension. Rehabilitation
support is granted if it is considered that
the person could return to work after
treatment and/or rehabilitation. A disa-
bility pension is granted if rehabilitation
is not seen as appropriate and the inca-
pacity is regarded as permanent. Both of
these Finnish benefits are pensions.

A common feature for the Nordic
countries is the emphasis on not grant-
ing invalidity benefits to an individual
indefinitely if there is any prospect of
him/her returning to work. The core of
the problem is that the Nordic countries
have different regulations for sickness
and invalidity benefits, which means
that the benefits are classified in differ-
ent ways in relation to the regulations.

Problems can arise in cross-border
situations because:

1) Co-ordination provisions with-
in the EU are different for invalidity
benefits and for cash benefits in the
event of illness

As far as disability benefit is concerned,
each Nordic country grants its own
share of payment in proportion to how
long an individual has been insured in
the country and/or which benefit-based
income he/she has received. The idea is
that when countries’ shares are settled,
the person will receive a benefit based
on all the years for which he/she was in-
sured. Each country makes a decision on
entitlement to benefit based on its own
national regulations.

For sickness benefits, the whole
amount is paid by the country in which
the person was insured when he/she
became incapacitated. The amount of
benefit does not depend on the length of

the period insured. Countries in which
the person was previously insured pay
nothing.

Example of the problem:

¢ A50-year-old is insured in Finland
when she becomes incapacitated. She
was previously insured in Sweden for
10 years.

e During the first year, she receives
Finnish sickness benefit and then
Finland grants her a time-limited
pension benefit, i.e. rehabilitation
support for the period in which she is
undergoing treatment or rehabilita-
tion. The extent of the rehabilitation
support depends on how many years
she has been insured in Finland and
her level of income there. The 10
years of insurance in Sweden do not
confer any entitlement to pension in
Finland.

e Sweden also takes the view that the
individual is incapable of work for
a certain period and is in principle
entitled to sickness benefit. Howev-
er, since, under the EU co-ordination
regulations, cash benefits are normal-
ly paid by the country in which the
individual is insured, Sweden is not
able to pay the benefit. Nor can Swe-
den pay disability benefit for the 10
years in Sweden, since under Swedish
law there are no time-limited invalid-
ity benefits for people over 30.

¢ The person incapable of work there-
fore only receives rehabilitation sup-
port from Finland, calculated solely
on the basis of the period insured in
Finland.

This problem affects mainly people resi-
dent in Finland who are insured in Fin-
land when they become incapable of work
and who were previously insured in Swe-
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den, Norway or Denmark, which do not
have time-limited invalidity benefits.

2) Different conditions for permanent

disability benefit

All of the countries have different regu-

lations for the granting of disability ben-

efit on an indefinite basis. The account
taken of social factors such as age, pre-
vious work experience, qualifications
and aspects of labour-market policy var-
ies from country to country. The conse-
quences can be the same as under point

1) above, i.e. that an individual does not

receive compensation for periods of em-

ployment in other countries. He or she
may therefore be paid less benefit than
if the individual involved had worked in
only one country.

Example of the problem:

e Anindividual who works and lives in
Finland becomes incapable of work
due to illness and applies for benefit
from Finland. The Finnish authori-
ties find that the individual is per-
manently incapable of work and that
rehabilitation is no longer appropri-
ate. The Finnish authorities there-
fore grant her a permanent disability
pension based on her Finnish insur-
ance period. An application for bene-
fit is forwarded to Sweden, where the
person worked for eight years in the
1970s and 1980s.

¢ The Swedish authorities find that the
information received from Finland is
insufficient for the person to be en-
titled to long-term disability benefit
(sickness benefit) according to Swed-
ish regulations. The applicant is not
permanently incapable of work in
terms of all the kinds of work avail-

able on the ordinary labour mar-
ket. She ought therefore to partici-
pate in support programmes in order
to be able to return to work, and in
the meantime her income should be
guaranteed in the form of cash ben-
efits for illness, such as sickness ben-
efit and rehabilitation benefit and, if
necessary, activity benefit or unem-
ployment benefit. Since Finland is her
country of insurance for cash ben-
efits, Sweden provides nothing for
the periods during which she was in-
sured in Sweden.

¢ Nor can the Finnish authorities pro-
vide cash benefits, since the individu-
al has already been declared perma-
nently incapable of work and granted
a disability pension. The Finnish
authorities no longer seek to reha-
bilitate people, since studies done in
Finland have shown that rehabilita-
tion does not lead to a return to the
workforce. The final result is that the
individual receives a disability pen-
sion from Finland, calculated on the
basis of period during which she was
insured in Finland. The eight years
of insurance in Sweden generate no
payments.

This problem can apply to any of the
Nordic countries if one country rejects
an application and the other approves
disability benefit. However, the example
above does not apply to Swedish income-
related sickness benefit and income-re-
lated activity benefit. This is because
these benefits are not governed by the
length of the insurance period (this is
referred to as Type A legislation).

If the person in the example above
had been insured in Sweden, her in-
come-related benefit would have been
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calculated firstly according to nation-
al legislation and secondly according to
the pro rata temporis principle. A com-
parison is then made between the two
amounts and the greater amount is paid
out. Guarantee benefit (non-income re-
lated), on the other hand, is based on
Type B legislation, and depends on the
length of the insurance period.

Proposed solution

Proposed solutions that have been sub-
mitted for discussion and comment in the
Nordic countries include the following:

Obstacles under Item 1)

Since several Nordic countries have
converted their time-limited invalid-

ity benefits to cash benefits, Finland
should consider converting its rehabili-
tation support into a cash benefit. The
other possibility is that rehabilitation
benefit continues as a pension, but one
thatis granted as a theoretical amount if
the other country does not have a time-
limited disability benefit and does not
provide permanent benefit. (Since there
are also freedom of movement problems
with sickness benefit and even rehabili-
tation, this could lead to new obstacles
arising, but at least the co-ordination
regulations would be the same.)

Obstacles under Item 2)

With regard to situations where the
country in which an individual is resi-
dent and insured provides a permanent
disability benefit while the other country
takes the view that a permanent disabili-
ty benefit cannot be granted, there would
seem to be the following possibilities:

1. The decision of the insuring country
also applies in the other country

2. The insuring country grants the ben-
efit at a theoretical amount

3. The other country calculates a the-
oretical benefit and the insuring
country pays it together with its
own benefit

4. The countries harmonise their provi-
sions for granting permanent disabil-
ity benefit.

All four proposed solutions described
above would require amendments to na-
tional legislation, as well as political de-
bate on the purpose and consequences
of such amendments. In terms of fund-
ing the benefits systems, the proposed
alternatives might lead to imbalances in
the distribution of costs, if the country
granting disability benefit should also
be forced to pay benefit in respect of pe-
riods when the person has been insured
in the other country.

First and foremost, however, EU reg-
ulations 883/2004 and 1408/71 fail to
take sufficient cognisance of the fact
that national eligibility conditions for
temporary or permanent invalidity ben-
efit vary from country to country. In or-
der to remove this obstacle to freedom
of movement, discussions should be in-
stigated at EU level.

Rehabilitation co-operation

Rehabilitation co-operation - in which
one Nordic country is responsible for re-
habilitation measures while another is
responsible in whole or in part for pay-
ment of pension/cash benefit - is a topi-
cal issue that is under discussion in the
Nordic Social Insurance Group. Bilater-
al rehabilitation agreements between
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the Nordic countries are being planned
in the context of the upcoming Nordic
Convention on Social Security. However,
co-operation on rehabilitation cannot
solve the problem, the root of which is
that countries have different legislation
and systems and benefits are either paid
or not.

If Finland should, at Sweden’s re-
quest, refer the person in example 2)
above for a new examination of her reha-
bilitation potential, Sweden would still
not pay either disability benefit or sick-
ness benefit for the period during which
the investigation and any resulting reha-
bilitation measures are taking place in
Finland. The person would still be paid
nothing in respect of the eight years of
insurance paid in Sweden.

If the rehabilitation measures do
not lead to a return to work, it is possi-
ble that Sweden would come to the view
that the person is entitled to sickness
benefit (disability pension) for the eight
years spent in Sweden. However, it is
also quite possible that Sweden would
not take this view but rather see it more
or less as a labour-market issue that the
person has no work. Age, previous work
experience and qualifications may not
be taken into account when granting
sickness benefit in Sweden, but they are
taken into account in Finland.

B10 Calculation of invalidity
benefit for individuals who have
worked in more than one Nordic
country

An individual lives in one Nordic coun-
try and works for several years in an-
other. He or she is therefore insured in
the country of work. Should the person
later begin to work in the country of res-

idence, he/she will instead be insured
there. If, shortly after beginning work
in the country of residence, he/she be-
comes incapable of work due to illness
or injury and is granted disability ben-
efit in the country of residence, the ben-
efit received may be significantly lower
compared to an individual who has not
worked in another country.

Background

The rules about entitlement to disabil-
ity benefit have not been harmonised
within the EU. Each member state de-
termines its own conditions for entitle-
ment within the framework of its own
jurisdiction. However, the fundamen-

tal EU legal principle of non-discrimina-
tion must be observed. EU co-ordination
regulations do apply to the calculation of
disability benefit.

An individual who has worked in
more than one country and who has had
a short period of insurance in the coun-
try in which he/she becomes incapa-
ble of work may receive higher or lower
benefit than an individual who has not
exercised his/her right to freedom of
movement. Even where an individual
has only worked in one country, the dis-
ability benefit paid out can be low if the
person only worked for a short period
before he/she became incapable of work.

Swedish income-related sickness
benefit and activity benefit are unrelat-
ed to the length of the insurance period
(Type A legislation). The equivalent leg-
islation in several other Nordic countries
is related to the length of previous pe-
riods of insurance (Type B legislation).
When an individual is covered by both
Type A and Type B legislation, the provi-
sions of Chapter 5, Regulation 883/2004
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and Chapter 3, Regulation 1408/71 ap-
ply. Benefit should be calculated to the
higher amount in a comparison between
a calculation under national legislation
and a pro rata calculation. A pro rata cal-
culation should, however, not be made in
circumstances covered in Appendix VIII
of Regulation 883/2004.

The Nordic countries’ rules on dis-
ability benefit are relatively different
from each other, which can have major
consequences for those who are covered
by the social security systems of two
different Nordic countries.

Proposed solution

The Expert Group believes this is a Euro-
pean obstacle to freedom of movement
and it requires a European solution. An
alternative way to solve this issue would
be to seek amendments in national leg-
islation. It would require comprehensive

amendments and co-ordination at Nor-
dic level during the legislative process to
avoid new obstacles to freedom of move-
ment arising.

However, the Nordic countries could,
individually or collectively, produce in-
formation about their implementation
of the rules in order to ensure that EU
co-ordination regulations are being ap-
plied correctly and in the interests of the
insured party. It is important to dissem-
inate information on the differences be-
tween the systems in the Nordic coun-
tries,' for example through the Nordic
Social Insurance Portal.?’ This would re-
quire further development of the portal.

The website of the EU Commission’s
Directorate General for Employment,
Social Affairs and Inclusion?! provides
country-specific social insurance infor-
mation (EFTA countries included). The
information includes a descriptive over-
view of the EU rules.

Issues deemed not to constitute obstacles to freedom of movement

B11 Supplementary support
to individuals with Icelandic
pensions

Additional support for Icelandic pen-
sioners to cope with expenses relating
to illness or disability, or because a pen-
sioner’s total income is below a certain
level, cannot be exported. However, pen-
sioners who have moved to other coun-
tries have complained that they are not

able to have these benefits paid from
Iceland in addition to their old-age and
occupational pensions.

Background

Entitlement to the Icelandic social pen-
sion is based on residence periods and

it is paid at a flat rate, which is regulat-
ed (downwards) depending on the pen-

¥ In Denmark, the Social Affairs and Integration Ministry is responsible for information; in Iceland, the Social Insur-
ance Administration; in Finland, the Social Insurance Institution and the Finnish Centre for Pensions, in Norway the
Labour and Welfare Service and in Sweden, the Social Insurance Agency.

20 See www.nordsoc.org.

2 See http://ec.europa.eu/social/main.jsp?langld=en&catld=858.
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sioner’s other income for the same pe-
riod, e.g. occupational pension, wages
or capital gains. All of the social pension
to which the individual is entitled can
be exported to other countries if there
is a bilateral or multilateral agreement
on social insurance with the country in
question, e.g. the Nordic Convention on
Social Security and the European co-or-
dination regulations. Occupational pen-
sions from compulsory pension funds
can also be exported.

An Icelandic pensioner who has spe-
cial expenses because of illness or dis-
ability and whose income is under a
certain level can apply for additional/
supplementary assistance, which is
means-tested, to cover these expenses.
Further support can also be provided to
pensioners whose total income (includ-
ing social pension, occupational pension,
wages and capital gains) lies below a lev-
el of minimum subsistence determined
by the Ministry and who cannot provide
for themselves without this extra aid.
These benefits, which are based on so-

cial and living conditions in Iceland, are
regarded as separate and are not cov-
ered by the co-ordination regulations

in the EEA agreement or by the Nordic
Convention on Social Security. They can-
not, therefore, be exported.

The Expert Group finds that this situ-
ation reflects the reality that pension
systems are not identical in the vari-
ous countries, which have different laws
and regulations. Pensioners who cannot
provide for themselves in their country
of residence on their combined income
and pension from the country of resi-
dence and from other countries where
they may have accumulated entitlement,
must apply to the social authorities of
their country of residence.

Proposed solution

The Expert Group takes the view that
the terms of entitlement for the Icelan-
dic benefit do not constitute an obstacle
to freedom of movement.
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Unemployment benefits

B12 Requests to be transferred
to the unemployment insurance
system in another country
without delay to avoid the risk
of receiving lower unemploy-
ment benefit

An individual who is resident in one coun-
try and works in another and who does
not sign up to an unemployment insur-
ance fund from the first day of employ-
ment can, on becoming unemployed, re-
ceive lower unemployment benefit due to
breaks in the period insured.

Background

Sweden has a two-part unemployment
insurance system. The general element,
basic insurance, covers employees and
the self-employed. The voluntary ele-
ment, loss-of-income insurance, cov-
ers those who have been members of an
unemployment insurance scheme for
atleast 12 months. According to Swed-
ish practice, entitlement to this income-
related unemployment benefit requires
12 months’ continuous membership of a
Swedish unemployment insurance fund
or an equivalent period of insurance
from work in another Nordic country.
From the Swedish viewpoint, this ob-
stacle to freedom of movement impacts
on people covered by loss-of-income in-
surance who start working in another

country without becoming covered by
unemployment insurance there. To be el-
igible for unemployment insurance upon
starting work in Denmark, which in con-
trast to Sweden has a totally voluntary
unemployment insurance system, an in-
dividual must apply to a Danish unem-
ployment insurance fund. If the person
did not immediately become a member
of a Danish unemployment insurance
fund after he/she left the Swedish fund,
on subsequent assessment in Sweden
the individual risks only being granted
basic insurance benefit due to the break
in insurance cover.

In cases where the so-called five-year
rule in the Nordic Convention on Social
Security applies, an individual can be re-
admitted to a Nordic country’s unem-
ployment insurance system provided an
application is made within eight weeks
of that person leaving another Nordic
country’s system. The risk of a break on
re-entering the Swedish unemployment
insurance system is therefore reduced in
cases where the Nordic Convention ap-
plies. However, the Nordic Convention
has no effect on uninsured periods at the
beginning of employment in Denmark.

Current case law in Sweden means
that an individual who retains mem-
bership of a Swedish unemployment
insurance fund without being covered
by unemployment insurance in their
country of work can be entitled to in-
come-related benefit pursuant to the
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unemployment insurance fund’s sub-
sequent assessment in Sweden. This is
in conflict with the principle in Regula-
tion 883/2004 that an individual should
only be covered by the legislation of one
country, generally the legislation of the
country in which he/she is working.

In Denmark, in addition to the eight-
week rule in the Nordic Convention,
breaks of up to eight weeks within 12
months of insurance cover are accept-
ed from another Nordic country. These
might, for example, be breaks related to
transfer from one unemployment insur-
ance fund to another. When an individ-
ual applies for unemployment benefit
in Denmark, breaks totalling two times
eight weeks are accepted when calcu-
lating insurance periods in another
Nordic country.

In Finland, an individual arriving
from an EU/EEA country who applies for
membership of an unemployment insur-
ance fund in Finland must sign up with-
in a month of the unemployment insur-
ance income protection in the EU/EEA
country expiring. Between two Nordic
countries, the transition period is eight
weeks. This means that where the Nor-
dic Convention applies, an individual
can have a break of eight weeks in his/
her insurance period (unemployment
insurance fund membership) without it
affecting his/her insurance cover and
right to benefit.

In Norway, this obstacle to freedom of
movement is not relevant because an in-
dividual working or resident in Norway is
automatically covered by the compulsory
National Insurance Scheme, and as such
is included in Norwegian unemployment
insurance from their first day of work.

In Iceland, the unemployed person
must have worked full-time for the 12
months prior to becoming unemployed
to be entitled to full unemployment ben-
efit. If an individual has not worked full-
time for the previous 12 months but ful-
fils the minimum requirement of three
months’ employment, he/she will re-
ceive reduced unemployment benefit.

Proposed solution

In order to remove this obstacle, the Ex-
pert Group believes there is a need for
clarification of the legislation regarding
the requirement to have 12 months’ con-
tinuous membership of an unemployment
insurance fund in order to be entitled to
benefit from loss of income insurance in
Sweden. Such clarification would also
mean that a period would be regarded as
unbroken even if a certain proportion of
it was de facto uninsured. The eight-week
rule operated by Danish unemployment
insurance might provide guidance.

B13 A frontier worker who falls
ill and loses his or her job re-
ceives no benefits on regaining
the partial capacity to work

A frontier worker who loses the capacity
to work because of illness becomes unem-
ployed. If the individual concerned subse-
quently regains partial capacity to work,
he or she does not receive benefits propor-
tional to his/her capacity to work. This
applies in all countries
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Background

The main principle according to Article
13.1 of Regulation 1408/71 and Article
11.1 of Regulation 883/2004 is that an
individual can only be covered by the
social security system of one country at
a time. An individual who receives sick-
ness benefit from their country of work
cannot therefore simultaneously receive
unemployment benefit from his/her
country of residence covering the extent
to which he/she is capable of work. Such
situations can arise in all of the Nordic
countries.

In regard to this obstacle, the Expert
Group has worked on the basis of the
definition of frontier worker in regula-
tions 1408/71 and 883/2004. The regu-
lations define a frontier worker as an in-
dividual who works in one country and
lives in another, but generally returns to
the country of residence daily or at least
once a week (see Article 1b in Regula-
tion 1408/71 and Article 1f in Regula-
tion 883/2004). Similar situations can
also arise for individuals who are not de-
fined as frontier workers but who still
live in one country and work in another.
The Expert Group is not proposing any
solution for these individuals.

Aslong as an individual works in a
country other than their country of resi-
dence, that person is not covered by the
legislation of the country of residence,
but by the legislation of the country of
work. However, when an individual be-
comes totally unemployed, the legisla-
tion of the country of residence does
apply. Individuals other than frontier
workers who live in one country and
work in another can, if they become
wholly unemployed, choose to apply

for benefits under the legislation of the
country of residence. However, an in-
dividual who lives in one country and
becomes partially or periodically un-
employed in another country will, ac-
cording to Article 65.1 of Regulation
883/2004 and Article 71.1a of Regula-
tion 1408/71, be directed to seek unem-
ployment benefit in the country of em-
ployment.

An individual on sick leave from a
post and in receipt of sickness benefit
is, according to EU Court rulings in re-
spect of Regulation 1408/71, still re-
garded as in employment and still cov-
ered by the legislation of the country of
work. This principle is set out in Regula-
tion 883/2004. According to Article 11.2
of Regulation 883/2004, the individual,
through his/her receipt of sickness cash
benefit, is still regarded as carrying out
the work that provided the basis for pro-
viding the benefit.

Should the individual concerned re-
gain a proportion of the capacity to work,
then that person is not wholly but par-
tially unemployed. A frontier worker who
becomes partially or periodically unem-
ployed is therefore covered by the legisla-
tion of the country in which he/she con-
tinues to be regarded as in employment.
He/she must therefore place himself/
herself at the disposal of that country’s
employment service and be evaluated for
entitlement to benefits. A frontier work-
er is regarded as covered by the legisla-
tion of the country of work as long as the
employment relationship persists or the
person concerned is in receipt of sickness
benefit on the basis of that relationship.
The country of work must also pay un-
employment benefit proportional to the
extent to which the individual concerned
regains the capacity to work.
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The Expert Group agrees that in
the case described, the frontier worker
should apply for unemployment benefit
in the country of work where he/she has
received sickness benefit based upon his/
her employment relationship, if that is
possible under the legislation of the coun-
try of work. The national regulations of
the country of residence do not apply.

However, the country of work should
not impose residence conditions for the
payment of unemployment benefit.

Proposed solution

In the opinion of the Expert Group this
obstacle has arisen due to incorrect ap-
plication of the rules. With regard to this,
the institutions? responsible should look
again at their application and the infor-
mation that they provide to the public.

B14 Entitlement to unemploy-
ment benefit after period

of, e.g. Norwegian work
assessment allowance

When an individual who has worked in an-
other country seeks unemployment bene-
fit in the country of residence, the institu-
tion responsible for assessing entitlement
must seek certification to confirm com-
pleted periods of employment and social
insurance cover in the country of work.
The different countries have different reg-
ulations on which periods are to be certi-
fied and taken into account.

Background

Periods worked and covered by social
insurance in another Nordic country
can, under certain circumstances, be
credited in applications for unemploy-
ment benefit in another member state,
in accordance with the EU co-ordination
regulations for social security. Where
regulations 1408/71 and 574/72 apply,
the periods are certified on Form E301;
and where regulations 883/2004 and
987/2009 apply, on PDU1 (portable doc-
ument) or the corresponding SED (struc-
tured electronic document).

Countries have different rules for
which periods should be compared and
which therefore, depending on national
practice, should be backed up with forms
E301/PDU1/SED U002/SED U017. For ex-
ample, Norway does not include periods
of work-assessment allowance on Form
E301, since according to Norwegian na-
tional rules such periods do not provide
entitlement to unemployment benefits
in Norway. According to Danish nation-
al rules, periods of Danish social insur-
ance cover can only be entered on E301/
PDU11 if the person has been a member
of a Danish unemployment insurance
fund. Periods that, for this reason or on
other grounds, cannot be stated on the
relevant form or SED mean a break in the
insurance cover period, which can affect
entitlement to benefits. This can occur in
several countries.

The concept of the insurance peri-
od is defined in Article 1r of Regulation
1408/71 and Article 1t of Regulation
883/2004. Classification of a period is
determined according to the legislation
... under which they were completed or
considered as completed, and all periods

22 In Denmark, the Ministry of Employment is responsible for this area; in Iceland, the Directorate of Labour and Ice-
landic Health Insurance are responsible for administration. In Finland, the Social Insurance Institution and the unem-
ployment insurance funds are responsible for this area; in Norway, the Labour and Welfare Service is responsible. In
Sweden, regulations on entitlement to unemployment benefit are administered by the unemployment insurance funds,
while entitlement to sickness benefit is administered by the Social Insurance Agency.
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treated as such, where they are regard-
ed by the said legislation as equivalent
to periods of insurance’.

This obstacle also has to do with the
responsibility to assess entitlement to
unemployment benefit on the part of the
institutions concerned.

Some countries have regulations on
periods that can be disregarded, i.e. pe-
riods of particular kinds of activity that
are ignored when setting the reference
period for assessment of entitlement
to unemployment benefit. Informa-
tion on these periods must be sought by
other means if details are not included
on forms E301, PDU1 or corresponding
SED. It may then be necessary to rely on
the other countries assisting with con-
firmation/documentation of the peri-
ods concerned.

Proposed solution

The Expert Group notes that, according
to EU rules, it is the issuing institution
that decides how periods are classified
under national legislation. The Group
takes the view that this obstacle can be
removed by the institution that is as-
sessing entitlement to unemployment
benefit investigating all the circum-
stances and basing their decision on the
current statutes.

The agencies should also take ac-
count of articles 5 and 6 of Regulation
883/2004, and the Administrative Com-
mission’s Decision no. H6 of 16 Decem-
ber 2010 on aggregation of periods. If
a period of illness can be disregarded
in the country assessing entitlement to
unemployment benefit, application of

% See www.nordsoc.org.

Article 5 means that such a period, if it
occurred in another country, should be
taken into account as if it had occurred
in the country making the assessment.

The Nordic countries should also
raise this issue within the framework of
the EU review of the chapter on unem-
ployment benefit in the regulations to be
implemented in 2012. In this review, the
countries could also work together to
have relevant SEDs looked at again.

One possible way of facilitating the
application of the co-ordination regula-
tions would be the preparation of joint
Nordic information materials on nation-
al rules for unemployment insurance,
perhaps via the Nordic Social Insurance
Portal.?® This would require further de-
velopment of the portal.

The website of the EU Commission’s
Directorate General for Employment,
Social Affairs and Inclusion?* publishes
country-specific social insurance infor-
mation (EFTA countries included), as
well as a descriptive overview of EU reg-
ulations.

B15 Unemployment insurance
regulations for hourly-paid fron-
tier workers are complicated

It is difficult for an individual who is an
hourly-paid employee in one Nordic coun-
try and lives in another Nordic country to
obtain accurate information about how
and where he or she is entitled to unem-
ployment insurance cover. The informa-
tion varies depending on which country
and institution is answering the question.

2+ See http://ec.europa.eu/social/main.jsp?langld=en&catld=858.
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Background and example

This obstacle to freedom of movement
relates to two situations:

¢ Anindividual who lives in one coun-
try and works in another is made
unemployed. Depending on wheth-
er he/she is regarded as being fully
unemployed or partially/periodical-
ly unemployed, he/she should seek
benefit in the country of residence or
the country of work. If two countries
disagree, this can lead to difficulties
claiming benefits from either.

¢ Anindividual who is living in a coun-
try and is fully unemployed there
takes a series of short-term, full-time
jobs in another country. A current-
ly unclear legal position in Sweden,
together with systems that have not
been adapted for this type of labour-
market mobility, means that the in-
dividual concerned may receive con-
flicting information about which
rules apply and that unemployment
insurance funds may have difficulty
dealing with the case.

If an individual lives in one country and
has a series of short, hourly-paid jobs in
another, with periods of unemployment
in between, he/she will be in and out of
different systems in different countries.
It is difficult to supply uniform, accurate
information to the person seeking work
as to which regulations apply. This ob-
stacle can arise between all countries
but is most frequent between Sweden
and Denmark, which have different rules
for membership of unemployment insur-
ance funds.

According to Swedish case law, an
individual can retain membership of a
Swedish unemployment insurance fund

while working in another country. This
means that the individual concerned
may retain entitlement to income-re-
lated benefit in Sweden despite the fact
that he/she is not covered by the unem-
ployment insurance system of the coun-
try in which he/she works. This con-
flicts with the principle of Regulation
883/2004 that an individual can only be
covered by the legislation of one coun-
try, generally the legislation of the coun-
try in which he/she works. This ambi-
guity means that it is difficult to supply
clear and correct information to indi-
viduals.

There is also the risk that two coun-
tries will make different assessments as
to whether the individual should be re-
garded as fully or partially/periodically
unemployed.

An individual who is employed part-
time in Finland after he/she has had his
or her working hours cut receives pro-
portionately adjusted unemployment
benefit.

This obstacle to freedom of move-
ment is not about working simultane-
ously in two countries, nor is it about
receiving unemployment benefit (or oth-
er cash benefits) in one country while
working part-time in another. See obsta-
cles B1 and B6 for descriptions of these
problems.

Proposed solution

The Expert Group finds that the admin-
istrative difficulties in cases of this type,
which involve transfers between differ-
ent countries’ systems, are hard to solve
in practice. The obstacle may be solved
through proposed amendments that

the EU Commission will put before the
Council of Ministers and European Par-
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liament in 2012. The issue could also be
affected by the review of the unemploy-
ment chapter in the regulation that is to
be implemented.

Another possible solution would be
to amend Swedish law.

The Expert Group also feels there
should be a discussion within the Nordic
Region on definitions of partial/periodi-
cal unemployment in contrast to full un-
employment in respect of agency work-
ers and short-time employees in general.
A uniform Nordic view of such defini-
tions would facilitate dealing with this
type of case.

B16 Age limit for admittance
to a Swedish unemployment
insurance fund

In Sweden, an individual cannot be admit-
ted to an unemployment insurance fund
once he/she has reached the age of 64.
This can create problems for people who
have worked in another country and been
made unemployed. An individual who is 64
cannot therefore receive unemployment
benefit from loss-of-income insurance in
Sweden.

Background

An individual lives and works in Swe-
den. That person has been a member
of a Swedish unemployment insurance
fund for less than six months when he or
she is offered a job in Norway. He or she
continues to live in Sweden while work-
ing in Norway but gives up his or her
membership of the Swedish unemploy-
ment insurance fund. After six months
he or she is made unemployed and has
by that point turned 64. The individu-

al concerned applies for unemployment
benefit in Sweden and membership of

a Swedish unemployment insurance
fund. He/she is refused admittance to

a Swedish unemployment insurance
fund on the grounds of having reached
the age of 64. The person cannot there-
fore be credited with completed insur-
ance periods that provide entitlement to
unemployment benefit from loss-of-in-
come insurance in Sweden (six months’
membership in Sweden plus six months
of national insurance in Norway = 12
months). The person is granted only un-
employment benefit based on the Swed-
ish basic insurance.

If a frontier worker is made fully
unemployed after working in another
country, this means that, under the spe-
cial provisions of Article 71 of Regula-
tion 1408/71 (corresponding to Article
65 of Regulation 883/2004), the frontier
worker should receive unemployment
benefit in the country of residence.

In addition to countries having dif-
ferent upper age limits for entitlement to
unemployment benefits, they also have
different pension ages. Cases can arise
where an individual is too old to be en-
titled to unemployment benefit in the
country of residence. People who have
reached the upper limit for unemploy-
ment benefit can receive the old-age
pension.

According to Article 13.2a of Regula-
tion 1408/71 (corresponding to Article
11.3 of Regulation 883/2004), an indi-
vidual living in Sweden and employed
in Norway should be covered by Nor-
wegian legislation. This rule means that
frontier workers ought to leave their
Swedish unemployment insurance fund
while working in Norway.

According to Article 71.1a ii of Regu-
lation 1408/71 (corresponding to Article

Freedom of Movement in the Nordic Countries 63



65.2 of Regulation 883/2004) a frontier
worker who is fully unemployed should
receive unemployment benefit accord-
ing to legislation in the member state in
which he or she resides, as if he or she
had been covered by that country’s leg-
islation when last employed. This means
that Swedish legislation should be ap-
plied in assessing entitlement to unem-
ployment benefit for a frontier worker
living in Sweden who has been made ful-
ly unemployed from a job in Norway.
Unemployment benefit linked to
Sweden’s voluntary loss-of-income in-
surance is paid to those who have been
members of an unemployment insurance
fund for at least 12 months, provided
they, following their most recent admit-
tance to the fund, fulfilled the neces-
sary work conditions (see paragraphs
7 and 12 of the law on unemployment
insurance (1997:238)). In assessing the
membership criteria, credit is given for
insurance periods completed in another
Nordic country on the basis of Article 67
of Regulation 1408/71 (corresponding
to Article 61 of Regulation 883/2004).
Swedish unemployment insurance
has a rule that an individual who has
reached the age of 64 cannot become a
member of an unemployment insurance
fund. This can be an obstacle to freedom
of movement for an individual who has
worked in another country.

Proposed solution

The Expert Group believes that removal
of this obstacle would require amend-
ments to national legislation in Swe-
den. This has already been suggested by
a Swedish parliamentary investigation
into social insurance in its interim re-
port: ‘I granslandet - Social trygghet vid

gransarbete (In the border country -so-
cial security and cross-border working)’
(SOU 2011:74).

In a proclamation on unemployment
insurance while working in the EEA and
abroad in general, with accompanying
guidelines, Denmark has stated that if
an individual who is a fully unemployed
frontier worker takes up membership of
an unemployment insurance fund, this is
regarded as a transfer.

The Expert Group finds that the Nor-
dic countries have different age limits
for an individual taking up an old-age
pension, and they have different upper
age limits for receiving unemployment
benefit. The Expert Group does not find
that this in itself constitutes an obstacle
to freedom of movement.

B17 Further work requirements
in order to aggregate work and
insurance periods from another
country when applying for
unemployment benefit

When aggregating periods of work and
social insurance from another Nordic
country, several countries have addition-
al requirements that an individual must
have worked for a certain period in that
country.

Background

It is a precondition for aggregating peri-
ods of work and social insurance under
Article 67.2 of Regulation 1408/71 and
Article 61.2 of Regulation 883/2004 that
an individual worked most recently in
the country in which he/she is seeking
unemployment benefit. There are excep-
tions to the work requirement for fron-
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tier workers and ‘non-genuine frontier
workers’, and in cases where the five-
year rule in the Nordic Convention on
Social Security applies.

In order to aggregate periods of work
and social insurance from other EEA
countries, Denmark, Finland and Ice-
land additionally require that an indi-
vidual must have worked for a certain
period in the country when applying for
unemployment benefit. In Denmark, the
requirement is that an individual must
have applied for membership of a Danish
unemployment insurance fund not later
than eight weeks after the person was
no longer covered by the other country’s
unemployment insurance. It is also a re-
quirement that the person has worked
in Denmark for 296 hours in the course
of a period of 12 weeks/three months
(148 hours for part-time insurance). In
Iceland, the requirement is that the ap-
plicant should have worked in Iceland
for at least four weeks immediately be-
fore the application, and in Finland the
requirement is that the applicant should
have worked in Finland for at least four
weeks immediately before becoming un-
employed.

Sweden has no additional work re-
quirement. This means that an individu-
al who becomes unemployed in Sweden
can aggregate work and social insurance
periods from other Nordic countries af-
ter having worked in Sweden.

In Norway, in addition to the require-
ment on minimum income, it had been a
condition that individuals who wish to
aggregate periods of work and social in-
surance under Article 67 of Regulation
1408/71 must have worked full-time in
Norway for at least eight weeks within a
12-week period before becoming unem-
ployed. In addition, the work had to have
begun within 12 weeks of arriving in

Norway (‘the work requirement’). This
requirement was repealed on 12 Octo-
ber 2011. This means that EEA citizens
who take jobs in Norway are allowed to
aggregate periods of work and social in-
surance from other EEA countries even
if they are made unemployed after only
working in Norway for one day.

On its own initiative, the EFTA Sur-
veillance Authority (ESA) assessed the
Norwegian and Icelandic work require-
ments and came to the conclusion that
the requirement for a minimum period
of employment prior to becoming unem-
ployed is in conflict with Article 3 and
Article 67 of Regulation 1408/71.In a
well-documented statement, ESA points
out that one of the fundamental prin-
ciples of the EEA agreement is equal-
ity of treatment. Article 3 of Regula-
tion 1408/71 asserts that an individual
who lives in the territory of one member
state and is covered by the regulation
shall have the same rights and respon-
sibilities as the member state’s own citi-
zens. The right to equal treatment is ab-
solute, i.e. it does not depend on a stay of
particular duration. The ESA also states
that according to the regulation, an indi-
vidual who moves to an EEA country is
covered by the regulation from the mo-
ment at which he or she is covered by the
social insurance system in that country.
This position is based on the decision of
the European Court in the case C-39/76
Mouthaan.

In the light of this ESA statement,
the legislation on unemployment insur-
ance in Iceland has been amended. The
amendment means that an individual
who becomes unemployed after having
worked in Iceland and applies for unem-
ployment benefit must have complet-
ed at least one month’s work in Iceland
within the previous 12 months. When an
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individual who has worked for less than
month in Iceland applies for unemploy-
ment benefit, the Unemployment Direc-
torate must assess whether the appli-
cant can be regarded as having worked
within the Icelandic labour market with-
in the meaning of the law on unemploy-
ment benefit. If the applicant is regarded
as having worked in the Icelandic la-
bour market immediately before becom-
ing unemployed, credit can be given for
work periods from other EEA countries.

Proposed solution

The Expert Group takes the view that
national regulations would need to be
amended in order to remove this ob-
stacle. There is currently no obstacle in
Sweden, Norway and Iceland.

This issue may also be affected by
the review of the unemployment chapter
in Regulation 883/2004, which will com-
mence in 2012.

Issues deemed not to constitute obstacles to

freedom of movement

B18 Unemployment benefit for
contract workers in personnel
agencies

An individual who lives in Sweden and
takes work with a personnel agency in Den-
mark risks not receiving unemployment
benefit for periods between contracts.

Background

The Nordic countries have different la-
bour law rules and agreements govern-
ing forms of employment in personnel
agencies.

An individual who lives in Sweden
and takes work with a Danish personnel
agency risks not receiving any unem-
ployment benefit in Sweden while he/
she is between contracts.

According to Article 65.2 of Regula-
tion 883/2004 (Article 71 of Regulation
1408/71), a fully unemployed frontier
worker should receive benefits from his
or her country of residence. There is en-
titlement in all Nordic countries to un-
employment benefit for an individual
who is fully unemployed following em-
ployment with a personnel agency.

According to Article 65.1 of Regu-
lation 883/2004 (Article 71 of Regula-
tion 1408/71), a partially or periodically
unemployed frontier worker should re-
ceive benefits from the country in which
he or she had a job from which he or she
was made partially or periodically un-
employed. National laws on entitlement
to benefits diverge on the issue of par-
tial or periodical unemployment from
personnel agencies. In addition, the le-
gal situation is currently unregulated in
Sweden.
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In its Decision no. U3 of 12 June 2009,
the Administrative Commission com-
mented on the meaning of “partially
employed” in relation to frontier work-
ers under Article 65.1 of Regulation
883/2004. The decision states that as-
sessment of whether a link to employ-
ment exists or is maintained shall be
made solely in accordance with the na-
tional legislation of the country of work.
Furthermore, the assessment should be
based on whether a contractual employ-
ment link exists or is maintained be-
tween the parties.

Proposed solution

The Expert Group does not regard it as
an obstacle to freedom of movement
that labour law rules and employment
contracts are different in different coun-
tries. In any event, legislation prescribes
that everyone should receive equal
treatment irrespective of country of res-
idence. The issue touches upon anoth-
er general problem, which is the lack of
ajoint Nordic view of what constitutes
partial or periodical unemployment.
This problem is dealt with in B15, in re-
lation to hourly paid frontier workers.
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Early retirement benefits

Issues deemed not to constitute obstacles to

freedom of movement

B19 Entitlement to Danish early
retirement benefit while living
outside Denmark

Entitlement to early retirement benefit
from Denmark is tightly regulated and
can only be established if the special
conditions set out in the Danish regula-
tions, including 26 weeks of work in
Denmark before the transfer to early
retirement benefit, are fulfilled.

Background

In December 2007, the Danish employ-
ment minister and the Swedish labour
minister jointly produced a report called
‘Two countries - one labour market’. The
report stated that entitlement to Danish
early retirement benefit is a specifically
Danish rule that cannot be classified as
an obstacle to freedom of movement.
Individuals entitled to Danish early
retirement benefit belong to the per-
sonal scope covered by Regulation
883/2004. This gives such individuals

rights to social insurance benefits, e.g.
health care, on the same basis as other
employees. Individuals with entitlement
to early retirement benefit are, on the
other hand, not covered by the rules in
Regulation 1408/71 and therefore are
not entitled to social security benefits if,
for example, they live in Norway. Mem-
bers of a Danish unemployment benefit
fund living in Norway can receive early
retirement benefit under the Danish reg-
ulations. When Denmark begins to ap-
ply 883/2004, those who receive Danish
early retirement benefit while living in
Norway will be entitled to other Danish
social security benefits.

Proposed solution

The Expert Group takes the view that
the terms and conditions for entitlement
to Danish early retirement benefit do
not constitute an obstacle to freedom of
movement.
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Family benefits

B20 Co-ordination of Swedish
parental allowance

Swedish parental allowance was previously
regarded as a family benefit and was there-
fore co-ordinated with other countries’ fam-
ily benefits. However, the corresponding
benefits in the other Nordic countries are
not regarded as family benefits.

Background

All Nordic countries now categorise their
parental allowances as benefits in the
event of sickness, maternity and equiva-
lent paternity, as per Chapter 1, Title III.
Previously, Swedish parental allowance
was classified as a family benefit accord-
ing to EU co-ordination regulations.

From 1 September 2011, Swedish pa-
rental allowance has been reclassified as
a benefit in the event of sickness, materni-
ty and equivalent paternity, in accordance
with the list of legislation submitted by
the Swedish government to the EU Com-
mission. With effect from that date, pa-
rental allowance in Sweden has been dealt
with on the same basis as corresponding
benefits in the other Nordic countries.

According to the proposal for a new
Nordic Convention, however, Article 11.1
will be retained. This provision states that
in calculating differential supplements to
family benefits, no account will be taken
of benefits that compensate for loss of in-
come due to parenthood. The reason for

proposing that this provision should be
retained is that the Nordic countries want
to ensure that benefits such as the paren-
tal allowance are excluded from calcula-
tions of differential supplements, even if
there are future changes in classifications
of family benefits in some Nordic coun-
tries under EU law.

Proposed solution

The Expert Group takes the view that
this obstacle has been removed with ef-
fect from 1 September 2011.

B21 The special allowance in
Swedish housing benefit
ceases when individuals take
work abroad

An individual who lives in Sweden and
takes work in another Nordic country, and
is covered by the other country’s legisla-
tion, loses entitlement to Swedish social
insurance benefits covered by EU co-ordi-
nation regulations, including the special
allowance in housing benefit. The special
allowance can account for up to half of the
total housing benefit for families with chil-
dren. The individual concerned will not al-
ways be entitled to corresponding benefits
in the country of work. Other Nordic coun-
tries have other systems to compensate
family expenses for housing, for example
through the tax system.
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Background

Swedish housing benefit for families with
children is composed of three elements.
One part is a contribution to housing
costs related to the number of children. A
second consists of a special allowance for
children at home, and a third is a visita-
tion allowance for children who periodi-
cally live in the household. The extent of
the special allowance and the visitation
allowance varies according to the num-
ber of children in the family. The special
Swedish allowance is subject to EU co-
ordination regulations and is regarded as
a family benefit. The allowance is part of
Swedish housing benefit, which is a resi-
dence-based benefit.

According to Article 11.1 of Regu-
lation 883/2004, an individual should
only be covered by the legislation of
one country, which in general should be
the legislation of the country of work. A
similar provision is found in Article 13.1
of Regulation 1408/71. When an indi-
vidual is covered by specific legislation,
it means that, according to the legisla-
tion concerned, he or she is insured for
certain benefits that are covered by EU
co-ordination regulations. In line with
this, Swedish national legislation states
in Chapter 4, Paragraph 5 of the social
insurance code that any person who is
covered by the legislation of another
country as a consequence of EU co-or-
dination regulations is not insured in
Sweden for benefits covered by those
co-ordination regulations. An individual
who lives in Sweden and starts working
in another Nordic country therefore no
longer has any entitlement to the special
allowance element of housing benefit.

Denmark, Norway and Finland have
systems that permit assistance with
housing costs by means other than fami-

ly benefits. These include tax allowances
or other forms of subsidies for housing
costs that are not covered by the co-or-
dination regulations.

There are two different aspects to
this issue. On the one hand, there is the
issue of Sweden being the only Nordic
country to have the special allowance in
housing benefit within the area in which
the regulations are implemented. This
means that the allowance can be ex-
ported if the person works in Sweden
and lives in another Nordic country. In
the other Nordic countries, this type of
housing benefit is regarded as being out-
side the area in which the regulations
are implemented, and the benefit can-
not therefore be exported. On the other
hand, in respect of benefits covered by
the regulations, Swedish social insur-
ance cannot apply if the EU regulations
specify another country’s legislation as
applicable. The other Nordic countries
have no corresponding restriction (see
also the example cited in connection
with Obstacle B3).

Proposed solution

If it is desirable that the Swedish spe-
cial allowance should be paid out even
though another country’s legislation is
applicable, and even though it is covered
by the co-ordination regulations, one
solution could be to abolish the above-
mentioned provisions in the Swedish so-
cial insurance code in respect of the case
concerned, or to abolish them altogeth-
er. Other Nordic countries have other
methods of compensating family hous-
ing costs, for example through the tax
system. One consequence can be that an
individual is compensated for housing
costs from two countries without co-or-
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dination. The Expert Group was unable to
examine the consequences of changes to
the above-mentioned regulations of the
social insurance code for other benefits.

B22 Loss of parental allowance
due to temporary employment

It is not possible to temporarily suspend

a maternity/paternity benefit period if

a person takes a job (full-time or part-
time) in another Nordic country. This is
due to the principle in the EU regulations
that the social insurance of the country in
which you work applies. The consequence
of a break in parental leave is that entitle-
ment to maternity/paternity benefit re-
verts to basic level when the job ends, i.e.
entitlement to the benefit in the country of
work ceases and is replaced by benefit at
the basic level in the country of residence.

Background

According to regulations 1408/71 and
883/2004, the legislation of the country
of work applies. This means that if an in-
dividual begins full- or part-time work
during parental leave, he or she must be
insured in the country where the work
is being done.

All Nordic countries except Finland
stop paying maternity/paternity ben-
efit when an individual starts working
in another EU country. According to the
Finnish interpretation, in a situation in
which a parent in receipt of benefit be-
gins working in another member state
where Regulation 883/2004 applies, the
decision as to which legislation applies
should be made according to the regula-
tions on employment in the two coun-
tries. If the entitlement to benefit from

Finland prevails (i.e. Finnish legislation
applies), benefit at a minimum rate can
be paid for the period of employment,
as if the employment had taken place in
Finland. In Sweden, a woman can regain
entitlement to parental allowance after
working in another country if she signs
off in the other country after the child’s
first birthday and thereafter is insured
in Sweden, provided she has the right to
a special basis for calculation (until the
child’s second birthday).

The interpretation of Article 11.2 in
Regulation 883/2004 is unclear: ‘For
the purposes of this Title, individuals
receiving cash benefits because or as a
consequence of their activity as an em-
ployed or self-employed person shall be
considered to be pursuing the said activ-
ity.” It is not clear whether an individual
who receives cash benefits from a coun-
try is still an ‘employee’ in that country
even if living in another country.

Proposed solution

The Expert Group believes that it is pos-
sible to reach agreement according to
Article 16 of Regulation 883/2004 or
Article 17 of Regulation 1408/71. This
would require the person and the coun-
tries concerned agreeing that the legis-
lation of the country paying maternity/
paternity benefit should continue to ap-
ply during periods of temporary work in
another country. This would, however,
also require the employer to accept that
social contributions should be paid ac-
cording to the legislation of that country.

The Expert Group also believes that
a common interpretation of Article 11.2
of Regulation 883/2004 is needed at EU
level.
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Issues that do not involve obstacles to freedom

of movement

B23 Different concepts
of the family

The Nordic countries have different views
of what constitutes a family and who
should be considered a family member.
This can lead to difficulties in relation to
payment of child benefit, maintenance al-
lowances, etc. in cases where the biologi-
cal parents have separated and live in dif-
ferent Nordic countries.

Background and example

According to EU legislation, the basis for
the concept of the family is the one set out
in national legislation. This national con-
ceptis also used in granting benefits un-
der EU regulations, as defined in Article
1 of Regulation 883/2004 and Article 1f
of Regulation 1408/71. If there is entitle-
ment to family benefits in more than one
member state, the payments should be
co-ordinated, and the country that does
not have primary responsibility accord-
ing to the co-ordination regulations can
pay a differential supplement if its ben-
efits are higher than in the country with
primary responsibility for paying benefit.

In Finland and Norway, the concept
of the family does not consider a di-
vorced parent a family member under
the regulations.

Example: A Finnish woman and her
child are covered by Swedish social in-
surance by virtue of residence. She is
not working. The child’s biological father
lives and works in Finland and is covered

by Finnish social insurance. From a so-
cial insurance viewpoint, Finland takes
the view that the child should not be re-
garded as a member of the biological fa-
ther’s family, since it is not part of the
same household. The biological father’s
residence and work in Finland do not
therefore provide entitlement to family
benefits under Regulation 883/2004 or
Regulation 1408/71. Family benefits are
instead paid out from Sweden.

The issue of family concepts has been
raised at EU level and will be debated at
future meetings within the EU.

Proposed solution

The Expert Group does not regard this
issue as an obstacle to freedom of move-
ment in itself, but it could become a
problem if case officers are not aware
of the differences between the Nordic
countries. What can lead to obstacles to
freedom of movement is that national
agencies do not always have knowledge
of the concepts of the family that are ap-
plied in other Nordic countries. This can
lead to long waiting times for families

in instances where case officers in one
country regard an answer from the oth-
er country as incomplete. This problem
could be avoided through improved in-
formation for case officers.?

Under the EU regulations, where
there are two countries of work, the
family primarily receives family bene-
fits from the child’s country of residence.
The issue of whether or not the child is

%5 In Denmark, the Danish Pensions Agency is responsible for information; in Iceland, the Internal Revenue Directorate
is responsible for information on entitlements to family benefits/child allowance/child support, while the Social In-
surance Administration deals with information on entitlement to advance payment of maintenance benefit. In Finland,
the Social Insurance Institution is responsible; in Norway, the Labour and Welfare Service; and in Sweden, the Social

Insurance Agency.
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regarded as a family member of the di-
vorced parent is only of significance in
deciding which country has primary
and, respectively, secondary responsi-
bility for benefit payment. Since levels of
family benefits in the Nordic countries
are relatively equal, the case cannot be
made that families are losing entitle-
ment because the priority order of the
countries is changed.

B24 Different Nordic countries
calculate the number of days
for payment of parental leave
differently

Parents who work in different Nordic
countries sometimes find that the authori-
ties apply different methods for calculat-
ing days taken by one parent in one coun-
try compared with the days that the other
parent wishes to take in the other country
in respect of the same child. The nature of
the Swedish calculations is particularly
unclear.

Background

This issue is about how or whether cal-
culations should be done where parents
have applied for parental leave benefit
from two Nordic countries in respect of
the same child.

The rule in Sweden is that the num-
ber of days for which the parents have
received benefit corresponding to Swed-
ish parental allowance from another
Nordic country in respect of the same
child are deducted from the number of
days for which Swedish parental leave
benefit can be paid. The deduction is

made irrespective of which parent re-
ceived the payment.

If the legislation of the other country
specifies that benefit is paid out weekly
or monthly, the weekly or monthly pay-
ment is recalculated as seven days per
week or the number of days per month.

If the parents cannot choose a number of
days under the other country’s legislation
because the benefit is always based on
five days per week, a check must be made
with the other country as to whether this
corresponds to a whole week. If the insti-
tution in the other country confirms that
the benefit in that country corresponds
to a whole week in Sweden, the deduction
is made on the basis of seven days per
week. In other situations, the deduction
is made according to the days for which
benefit was actually paid out by the other
country.

In Finland, under sickness benefit
legislation, working days are regarded
as payment days, i.e. six days per week
(including Saturdays). If the benefit in
the other country is calculated in weeks,
six days per week are deducted from the
period of benefit in Finland.

In Iceland, each parent has an inde-
pendent right to parental leave bene-
fits for three months, plus three more
months that they can divide between
them as they wish. Deductions are only
made for the person who has received
benefit for the same period from anoth-
er Nordic country.

Parental leave benefit in Denmark is
calculated on a weekly basis based on
hours worked per week. From a Dan-
ish perspective, it is therefore irrelevant
whether the calculation is for five or sev-
en days per week. When a Danish author-
ity gets an enquiry from another country,

26 In Denmark, the Ministry of Employment is responsible for information; in Iceland, the Directorate of Labour pro-
vides information on entitlement to parental allowance and parental leave. In Finland, the Social Insurance Institution
is responsible; in Norway, the Labour and Welfare Service; and in Sweden, the Social Insurance Agency.
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it needs to know whether the other coun-
try calculates benefit on the basis of, for
example, a five- or seven-day week.

In Norway, parental allowance is
paid for five days per week. There is no
deduction from one parent’s benefit if
the other has received corresponding
parental leave benefit from another Nor-
dic country in respect of the same child.

Proposed solution

The Expert Group does not believe that
it is an obstacle to freedom of movement
that calculations are made differently

in the different Nordic countries, since
the rules differ from country to coun-
try. However, it is important that infor-
mation is circulated among the Nordic
social insurance institutions?’ so that,
where necessary, calculations in rele-
vant cases can be done correctly.
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Administrative issues

B25 Long processing times for
EU cases

Processing times for decisions on so-

cial and unemployment insurance bene-
fit cases vary in the Nordic countries. For
EU cases, processing times can be long-

er, since the institution responsible may
need to obtain information from the cor-
responding institution in another country.
This can cause financial difficulties for the
individuals involved.

Background

The Expert Group finds that long pro-
cessing times constitute an obstacle to
freedom of movement that affects many
people. It leads to uncertainty and finan-
cial difficulties for the individual. It may
be necessary for the individual to apply
for social assistance to maintain him/
herself while waiting for a decision on
his/her benefits.

Initially, the obstacle consisted of
long processing times in applying for
sickness benefit or completing E301
forms at NAV’s International unit. The
Expert Group found that this was not
enough to deal with this problem alone,
and that a general mapping of process-
ing times in EU cases should be under-
taken. The Group decided to make in-
ternal inquiries among its respective
authorities to find out about processing

times for international cases involving
family benefits, unemployment benefits,
pensions, invalidity benefits and sick-
ness benefits. The survey conducted in
2011 was based on the perceptions of
case officers or the authorities’ own in-
formation, and showed, in brief, that
processing times in EU cases were often
significantly longer than in purely na-
tional cases. The survey is reported in
the Overall List.

Regulations 883/2004 and 987/2009
both contain provisions emphasising the
importance of member states’ authori-
ties and institutions co-operating with
each other. In Regulation 883/2004,
Article 76.2 states that authorities and
institutions in member states should
assist each other as if they were apply-
ing their own legislation, while Article
2.2 of Regulation 987/2009 stresses the
importance of institutions providing or
exchanging without delay all the infor-
mation necessary to establish the rights
and responsibilities of the individual. In
order for co-ordination to function, it is
therefore necessary that every member
state ensures that information required
by another country is delivered as soon
as possible.

There are also rules for the provi-
sional application of legislation, granting
of benefits and calculation of benefits in
articles 6 and 7 of Regulation 987/2009.
As yet, there is little experience of how
these provisions work in practice. In the
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light of previous experiences, it can be
expected these provisions for provision-
al application will also require bilateral
co-operation between the Nordic insti-
tutions.

Proposed solution

The Expert Group believes it is impor-
tant that the institutions meet the re-
quirement for good co-operation be-
tween member-state institutions and
for them to forward without delay such
information as another country needs in
order to establish the entitlements of the
individual.

It is of utmost importance that the
institutions apply articles 6 and 7 on
provisional decisions in the manner in-
tended. The Expert Group believes the
countries should seek to establish a con-
sensus with regard to dealing with such
situations.

Long processing times may be an in-
dication that adequate staff resources
have not been allocated to the task or
that the work has not been sufficiently

well organised. The Expert Group be-
lieves it is important that the countries
should allocate sufficient resources to
cope with international tasks, and that
it should be ensured that international
tasks are dealt with as quickly as possi-
ble. In this context, statistics are impor-
tant for efficiently evaluating the need
for resources and to organise the work.
The Expert Group therefore believes it
is a problem that processing times for
all kinds of benefit cannot be tracked.

It is important that all countries should
consider the issue of statistics in the de-
velopment and construction of nation-
al EESSI?” solutions. It is uncertain to
what extent EESSI will provide statistics
on processing times. It is also uncertain
whether the authorities, and thus the or-
dinary citizen, will benefit in the form of
shorter processing times when EESSI is
implemented. It is likely that special na-
tional solutions will subsequently be re-
quired to ensure access to the statistics.

27 Stands for Electronic Exchange of Social Security Information.
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C. Labour-market issues

Covered by Article 7.2 of EU regulations 492/2011 and
1612/68 and/or EU regulations 883/2004 and 987/2009
(and 1408/71 and 574/72)
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Labour-market issues

C1 Practical training in another
Nordic country

Practical training cannot be undertaken in
another Nordic country, since national la-
bour-market legislation is to a large degree
based on it being undertaken in the home
country. There are similar issues regard-
ing the right to practical training of people
who come from other Nordic countries.

Background

In the cases of Finland and Sweden,

the regulations are so constructed that
practical training can only be done in
another country on condition that the
person organising it is a Finnish or, re-
spectively, Swedish legal entity. Swe-
den also has regulations about practical
training being done, under particu-

lar circumstances, in areas adjacent to
Sweden. ‘Adjacent’ is defined as coun-
tries that border Sweden and countries
that border the Baltic Sea. The Swedish
Employment Service’s referrals to pro-
grammes such as practical training must
always be based on labour-market con-
siderations.

In Norway, labour-market measures
are used to combat unemployment at na-
tional level. Labour-market legislation
therefore states that labour-market poli-
cy measures should, as a general prin-
ciple, be implemented in the country.

Such measures are designed and adapt-
ed to the opportunities for finding work
in Norway. In practice, joint European
measures in other EU/EEA countries are
also recognised. The Norwegian Em-
ployment Service decides who to priori-
tise for participation in such schemes.

There are several reasons for these
restrictions in Finland, Norway and
Sweden. The authorities must be able
to conduct checks of the people/compa-
nies involved and conditions in prospec-
tive workplaces. If the person/company
is not a Finnish, Norwegian or Swedish
legal entity, and has his/her business in
another country, there are limited op-
portunities for carrying out the neces-
sary checks.

Another reason for the restrictions in
Finland, Norway and Sweden is that in-
surance cover, for example for accidents
at work, has not been adapted to cover
practical training abroad. Finland and
Sweden both have state insurance cover
if, for example, a participant was to in-
jure him- or herself or cause damage at
the host workplace. Although Norway
does have accident insurance that also
provides cover for schemes abroad, it
does not apply to practical training.

In Sweden, a referral to practical
training can, under certain circumstanc-
es, be revoked or an individual can be
excluded from entitlement to unemploy-
ment benefit. The Employment Service
has limited opportunities to monitor
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or exercise a controlling function if the
practical training is set up via a non-
Swedish arranger in another country.

In Denmark, people cannot in gen-
eral receive compensation for practical
training done in another country. The
only group that can do practical training
in another country are recipients of sick-
ness benefit who are entitled to it while
staying in another country. This restric-
tion is based on Danish authorities need-
ing to ensure certain conditions for prac-
tical training, including compliance with
Danish working environment legislation
and that the practical training does not
give the company an unfair advantage
over its competition.

The authorities in Iceland have no ex-
perience of this obstacle. Labour-mar-
ket measures are instruments for com-
bating unemployment at national level
and are therefore adapted to Icelandic
conditions. Nordic citizens are entitled
to register as job-seekers at employ-
ment centres and are entitled to make
use of the employment service and sup-
port in looking for work. An individual
who is registered as a job-seeker can be
referred by the authorities for practical
training on precisely the same basis as
other job-seekers.

In Sweden, the Employment Service
can make referrals to labour-market
programmes such as practical training
for individuals who are entitled to work
in Sweden and intend to live permanent-
ly in the country once a labour-market
policy assessment has been carried out.
A referral may only be made if it is con-
sidered appropriate both for the indi-
vidual concerned and from a general la-
bour-market policy perspective.

Proposed solution

The regulations on practical training in
the different countries are first and fore-
most adapted to national circumstanc-
es, and the employment services in the
different countries decide who will be
referred for practical training. If practi-
cal training is to be carried out in other
countries, the Expert Group believes this
would require the amendment of nation-
al regulations in the various countries.
In the event of such changes to regula-
tions, a number of related issues, such as
checks, monitoring and insurance, would
need to be clarified.

With regard to practical training re-
ferrals for job-seekers from other coun-
tries, the employment services should
clarify how their regulations ought to be
applied.

C2 Right to leave of absence
for political activities for an
individual living in one country
and working in another

An individual who lives in one country and
works in another has no right to leave of
absence for political activity in the coun-
try of residence. This can be an obstacle to
engaging in political activity.

Background

There are rules in the different coun-

tries on the rights of elected representa-
tives to take leave of absence from work
to carry out the political tasks for which
they were elected. However, the right to
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leave of absence for political work for
which an individual has been elected ap-
plies only in the country of work. A fron-
tier worker who is elected in his or her
country of residence has therefore no
corresponding right to leave of absence
to carry out political work.

Iceland has no specific legislation on
the right to leave of absence from work
for elected representatives, nor does it
have many frontier workers. The prob-
lem is therefore not regarded as relevant
for Iceland.

This problem has not been raised at
national level in any of the countries.
The explanation could be that there
are not many frontier workers who get
elected in their country of residence, but
it could also be the case that employ-
ers are granting leave of absence even
though it is not required by legislation.

In Sweden, the issue has been raised
in a report on enhancing the way in
which local democracy works (dir.
2010:53). The committee will examine
the need for new regulations on leave
of absence where an individual has an
elected role in another country. Only
once it has been established whether
it is possible to find out whether this
would involve practical problems will
the issue be dealt with through the leg-
islative process. The report will be final-
ised not later than 1 May 2012.

Proposed solution

In order to solve this problem, the coun-
tries must amend their laws and rules so
that the right to leave of absence from
work for political activity would also ap-
ply to employees who are elected in the
country of residence.

C3 Contributions to travel
expenses for cross-border job
interviews are not possible

Job-seekers can receive contributions to

travel expenses for job interviews within
the country, but not for job interviews in
other countries.

Background

In order to promote geographical mobil-
ity, job-seekers in Sweden, Norway and
Finland are entitled to contributions to
expenses for travelling to job interviews.
Job-seekers must fulfil certain crite-
ria to be entitled to such contributions,
and it is the labour-market authorities in
each country that assess who to priori-
tise for contributions. Iceland does not
make contributions to travel expenses
for job interviews.

In Finland, contributions to trav-
el expenses are only made for trips to
job interviews within Finland. National
regulations restrict options for receiv-
ing contributions for trips to other coun-
tries. Job-seekers in Norway and Sweden
could previously only receive contri-
butions to travel expenses for trips to
job interviews within the country, but
they can now also receive contributions
for trips to another EU/EEA country. In
Denmark, it is up to the individual local
authority to set guidelines for contribu-
tions to travel expenses for job-seeking
and to decide who should receive such
contributions. There is nothing to pre-
vent a local authority making a contri-
bution to travel expenses for job inter-
views in other countries.

The EU Commission has stated that
Sweden'’s former practice of only grant-
ing mobility-enhancing contributions
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for trips within Sweden was in con-

flict with the EU legal principle of equal
treatment. The relationship to EU legis-
lation is also assessed in the report ‘Fly-
ttningsbidrag och unionsratten (Con-
tributions to moving expenses and EU
law)’ (SOU 2010:26), which drew the
same conclusion and said that this prac-
tice was an obstacle to free movement of
labour. Sweden has changed the regula-
tion with effect from 1 February 2011,
so that the Employment Service can now
contribute to travel expenses for inter-
view trips, the transport of household
goods and commuter support within the
whole EU/EEA area and Switzerland. In
the light of the Swedish report, Norwe-
gian authorities have also ceased their
previous practice of only contributing

to travel for interviews within Norway,

since it did not accord with EU law. On
12 August 2011, Norway passed a new
provision on mobility-promoting travel
support for job-seekers, which states
that contributions can be made to job-
seekers for travel to other EU/EEA coun-
tries. The new regulation came into
force on 1 January 2012.

Proposed solution

This obstacle has been removed as far as
Sweden and Norway are concerned.

Solutions in respect of Finland and
Denmark would require changes to na-
tional legislation so that contributions
can be made to the expenses of job-seek-
ers travelling to job interviews in other
countries.

Issues that do not involve obstacles

to freedom of movement

C4 Possibility of frontier workers
receiving unemployment benefit
while on study leave

Employees living in Sweden and working
in Denmark cannot receive benefit during
study leave from Danish unemployment
insurance funds on the same basis as col-
leagues living in Denmark.

Background

Denmark previously had a system
whereby it was possible to receive sup-
port from a Danish unemployment in-
surance fund during study leave. This
system has not existed for the last eight
or nine years.

People studying in Denmark can
receive State Educational Support for
Adults (SVU) or support for vocationally
oriented adult education (VEU). There
is no requirement that an individual
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should have lived in Denmark to receive
this support. It is sufficient that the per-
son has worked for a Danish employer
with a Danish CVR (Central Business
Register) number. For example, commut-
ers from Malmoé who work in Copenha-
gen can use the study-support system.
There is no requirement for membership
of a Danish unemployment insurance
fund in order to receive support.

The other Nordic countries have no
systems allowing contributions from
unemployment insurance funds (unem-
ployment benefit) during study leave.

Proposed solution

The Expert Group does not believe

that there is any obstacle to freedom

of movement as described, given that
the previous system with contributions
from a Danish unemployment insurance
fund has not existed for the last eight or
nine years.

Freedom of Movement in the Nordic Countries 89



i

Nnorgacn

Nordic Council of Ministers

Ved Stranden 18
DK-1061 Copenhagen K
www.norden.org

Freedom of Movement within the Social and
Labour-market Area in the Nordic Countries

Summary of obstacles and potential solutions

Removing barriers to mobility and encouraging cross-border
freedom of movement have long been priorities for the Nordic
countries. A series of analyses and reports have addressed the
issue. In Punkaharju in 2007, the Nordic prime ministers
decided that it was time for this work to enter into a more
operational phase and they set up the Freedom of Movement
Forum. In addition to safeguarding citizens’ rights, work on
this issue makes the Nordic countries more competitive and
promotes economic growth.

Nord 2012:014
ISBN 978-92-893-2437-3

%710:C10C PION


http://www.norden.org



